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PETITIONS, ETC.

Under clause 1 of Rule XXII, petitions and papers were laid
on the Clerk’s desk and referred as follows:

By the BRPEAKER: Resolution of the Christian Endeavor
Local Union of Tulsa, Okla., in favor of legislation to prohibit
the shipment of liquor into prohibition Stafes; to the Com-
mittee on Aleoholic Liguor Trafiic.

By Mr. ASHBROOK : Petition of Adam Shade, of Harrisburg,
Pa., asking for the passage of a general pension bill; to the
Committee on Pensions.

By Mr. DYER: Papers to accompany bill granting a pension
to Catherine Hudson; to the Committee on Invalid Pensions.

By Mr. FULLER : Petition of the Arizona Woolgrowers' Asso-
ciation, in opposition to all bills proposing to reduce the tariff
on wool and meats until the Tariff Board makes its report; to
the Committee on Ways and Means.

Also, petition of citizens of La Salle, Ill., for the creation of
a national board of health; fo the Committee on Interstate and
Foreign Commerce,

By Mr. HAYES: Petition of George J. Pettit and 17 other
residents of San Francisco, Cal., urging the passage of the Davis
bill providing for an increase in salary for the underpaid Gov-
ernment employees throughout the United States; to the Com-
mittee on Reform in the Civil Service,

By Mr. PADGETT: Papers to accompany bill granting an
increase of pension to M. 8. Carlisle; to the Committee on In-
valid Pensions.

By Mr. THISTLEWOOD : Petition of the Southern Illinois
Millers’ Association, protesting against admitting flour free; to
the Committee on Ways and Means.

SENATE.
Moxpay, August 7, 1911,

The Senate met at 10 o'clock a. m.

Prayer by the Chaplain, Rev. Ulysses G. B. Plerce, D. D.

The Journal of the proceedings of Saturday last was read and
approved.

’ ENROLLED BILL SIGNED,

The VICE PRESIDENT announced his signature to the en-
rolled bill (H. R. 2083) for the apportionment of Representa-
tives in Congress among the several States under the Thirteenth
Census, which had heretofore been signed by the Speaker of the
House of Representatives.

PETITIONS AND MEMORIALS.

The VICE PRESIDENT presented a memorial of District
Grand Lodge, No. 2, Independent Order of B'nai B'rith, of Cin-
cinnati, Ohio, remonstrating against the treatment accorded
American citizens in Russia, which was referred to-the Com-
mittee on Foreign Relations.

He also presented a memorial of sundry citizens of Hartford,
Kans,, remonstrating against the establishment of a rural
parcels-post system, which was referred to the Committee on
Post Offices and Post Roads.

Mr. WETMORE presented a petition of the Rhode Island
Quarterly Meeting of Friends, praying for the ratification of the
proposed treaties of arbitration between the United States,
Great Britain, and France, which was referred to the Committee
on Foreign Relations. .

Mr. CRANE (for Mr. Looce) presented a petition of the
Press Association of the State of Massachusetts and a petition
of the Rhode Island Society of Friends, praying for the ratifica-
tion of the proposed treaties of arbitration between the United
States, Great Britain, and France, which were referred to the
Committee on Foreign Relations.

Mr. PERKINS presented petitions of the Chamber of Com-
merce of San Francisco, the Commereial Club of Santa Barbara,
the Chamber of Commerce of Sacramento, the Humboldt Cham-
ber of Commerce of Eureka, the Chamber of Commerce of
Riverside, the Chamber of Commerce of Oakland, the Board of
Trade of Pasadena, and the Chamber of Commerce of Los
'Angeles, all in the State of California, and of the World Peace
|Foundation and the Business Men's Association of Salem,
N. J., praying for the ratification of the proposed treaties of
arbitration between the. United States, Great Britain, and
| France, which were referred to the Committee on Foreign Re-
lations. .

Mr. ROOT presented 100 petitions of citizens of Brooklyn,
N. Y., and 88 petitions of citizens of New York City, N. Y.,
praying for the repeal of the duty on lemons, which were or-
dered to lie on the tuble,

RECLAMATION OF THE EVERGLADES OF FLORIDA.

Mr, SMOOT, from the Committee on Printing, reported the
following resolution (8. Res. 130, 8. Doc. 89), which was con-
sidered by unanimous consent and agreed to:

Resolved, That there be printed as a public document, under the di-
rection of the Joint Committee on Priuting, a compilation of aects,
reports, and other papers, Btate and paiionnl, relating to the reclama-
tion of the Everglades of the State c¢f Fleorlda, with accompanying
illustrations.

BILLS INTEODUCED.

Bills were introduced, read the first time, and, by unanimous
consent, the second time, and referred as follows:

By Mr. DILLINGHAM :

A bill (8. 3175) to regulate the immigration of allens to and
the residence of aliens in the United States; fo the Committee
on Immigration.

By Mr. RAYNER:

A bill (8. 3176) granting a pension to Careolyn V. Maucha
(with accompanying paper) ; to the Committee on Pensicis.

By Mr. CLARK of Wyoming:

A bill (8. 3177) granting an increase of pension to Felix
dI@)et?lin (with accompanying papers) ; to the Committee on Pen-

ons, z
. NEW MEXICO AND ARIZONA.

The VICE PRESIDENT. The morning business is closed.
The Chair Iays before the Senate, under the order heretofore
made, House joint resolution 14.

The Senate, as in Committee of the Whole, resumed the con-
sideration of the joint resolution (H. J. Res. 14) to admit
the Territories of New Mexico and Arizona as States into the
Union upon an equal footing with the original States.

Mr. NELSON. I offered to the joint resolution an amend-
ment in the form of a substitute. I now wish to modify the
substitute. On page 3, line 4, after the first word * That,”
strike out the words “ within 30 days  and insert * immediately.”
I offer it in that form, so that it will read:

That immediately after the passage of this resolution, ete.

The VICE PRESIDENT. The Senator from Minnesota modi-
fies his amendment. The modification will be stated.

The SEcrETARY. On page 3, line 4, strike out, after the word
“That,” the words “within 30 days” and insert in lieu the
word “immediately,” so as to read:

That immediately after the passage of this resolution and its approval
b; the President the President shall certify the fact to the governor
of Arizona, etc.

The VICE PRESIDENT. The substitute will be so modified.
The substitute has already been read to the Senate.

Mr, NELSON. I shall later on ask leave to address the Sen-
ate on the subject of the substitute.

The VICE PRESIDENT. The question is on agreeing fo the
amendment submitted by the Senator from Minnesota [Mr.
NeLsox] as a substitute.

Mr. BRISTOW. As I understand it, the question is on an
amendment to the substitute, which the Senator from Minnesota
has offered.

The VICE PRESIDENT. No; the question is on agreeing to
the amendment. The Senator from Minnesota has a right to
modify it, the substitute not having been acted upon. He has
gimply made a modification.

Mr. STONE. May I inguire if it is the so-called Nelson
amendment which is now before the Senate?

The VICE PRESIDENT. The Nelson amendment is now be-
fore the Senate.

Mr, NELSON. And I modified my own amendment by strik-
ing out the words “ within 30 days” and inserting “imme-
diately,” which T had a right to do.

The VICE PRESIDENT. Certainly.
again state the modification.

Mr, HEYBURN. Mr. President, I suggest the absence of a
quorum.

The VICE PRESIDENT. The Secretary will call the roll.

The Secretary called the roll, and the following Senators
answered to their names:

The Secretary will

Bankhead Cullom Myers Smoot
Borah Dillingham Nelson Stephenson
Brandegee Foster 0'Gorman Stone
Bristow Gambie Overman Swanson
Brown Gronna Owen Taylor
Bryan Guggenheim Paze Thornton
Durnham Heyburn Perkins Warren
Chamberlain Johnson, Me, Poindpxter Wiitgon
Chilton Kern Read Wetmora
Clapp Lippitt Richardson Willinms
Crane Martin, Va. Root Waorks
Crawford Martine, N. J. Smith, Mich.

The VICE PRESIDENT. Forty-seven Senators have an-
swered to the roll call. A quorum of the Senate is present.

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO
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Mr. SMITH of Michigan. I understand that the Senator from
Washington [Mr. PorspexTeg] is ready to proceed, and I hope
he will do so.

The VICE PRESIDENT. The Senator from Minnesota had
the floor when the question of a quorum was raised. If the
Senator from Minnesota does not desire to hold it—

Mr. NELSON. I simply stated that I would later on have
something to say in respect to my substitute; not at this time,
but later.

CORRECTIONS IN APPROPRIATION ACTS.
Mr. WARREN submitted the following report:

The committee of conference on the disagreeing votes of the
two Houses on the amendments of the Senate to the joint reso-
lution (H. J. Res. 1) to correct errors in the enrollment of cer-
tain appropriation acts approved March 4, 1911, having met, after
full and free conference have agreed to recommend and do ree-
ommend to their respective Houses as follows:

That the Senate recede from its amendments numbered 2
and 3. . 1

That the House recede from its disagreement to the amend-
ment of the Senate numbered 1, and agree to the same.

That the House recede from its disagreement to the amend-
ment of the Senate amending the title of the joint resolution,
and agree to the same.

F. E. WARRER,

Gro. C. PERKINS,

MurrHY J. FOSTER,
Managers on the part of the Senate.

Joux J. FIrrzeeraLn,

A. S. BUELESON,

J. G. CANNON,
Managers on the part of the House.

Mr. HEYBURN. Mr. President, I understand that this re-
port presents what is intended to be a final disposition of fhe
joint resolution in conference. I notice that the conferees of
the Senate have receded from amendment No. 2 relating
to the funds of the University of Idaho; I have been more
jealous of the action of Congress and of the conference commit-
tee in regard to this item than I would have felt justified in
being were it a personal matter or one other than affecting the
educational fund. I desire before action is ‘taken upon thé
conference report to state very briefly my position so that the
Recorp will always make plain the fact and the reason.

Under the general law of the United Stafes there is paid by
the CGeneral Government to the universities of the States a
certain percentage of the money received from the sale of pub-
lie lands. :

Mr, WARREN. Five per cent. :

Mr. HEYBURN. It is 5 per cent. That plece of legislation
works out automatically as a rule. The accounts are made up
in the department, and, the amount being found due, the Gov-
ernment sends a draft or the Government's check to the trens-
urer of the educational institution, in this case the University
of the State of Idaho. The Government, pursuant to its custom,
did send a check or draft, and it never reached its destination.
It was not registered. No special pains were taken that it
should be considered other than ordinary mail in transmission.
The Government was notified by the university of the failure of
the receipt of its check, wherenpon the Government refused to
take any further notice of the question unless the State or the
university should give a bond in a large amount, far in excess
of the amount of the check lost.

The university could not give a personal bond nor could it,
under any existing conditions or law, secure an individual bond.
It was compelled to go to a bonding agency and pay $500, the
regular fee, for that surety bond. There was no fault on the
part of the State or of the university; if there was a fault, it
was on the part of the Government, or those acting for it.
There should have been no bond required, because the Govern-
ment could have protected itself against a second payment by
refusing to honor a lost draft. There is no rule better estab-
lished in commereial life than that the Government stood to
lose nothing; it could only pay the one draft. Notwithstanding
that fuet, the university needing this fund as a part of the
national fund that is relied upon and required for the mainte-
nance of the institution, after much interchange of correspond-
ence. the State did pay the $500 to a surety company to give
this bond. The State merely asks that this fund be reimbursed,
because a hole in a fund of that kind could not be stopped by
any State action. We have no authority to divert money from
some other fund to recoup that fund; so it should have been
made good to the Government. That is obvious; and why any

committee, or why any legislative body, should hesitate for a
moment about it has always been a mystery to me.

I have stated these facts on every occasion where an ex-
planation was due. It was a case of such obvious injustice that
I have never thought for a moment that a conference committee
of the two Houses would hold out, as they have for months,
against allowing that to go in the urgent deficiency bill, where
it properly belongs.

I am not willing, even in so righteous a cause, to fie up or
leng delay legislation where grent interests of the Government
are at stake, It is represented that by insisting upon this pro-
vizion remaining in the urgent deficiency bill I am causing delay
in the adjustment of the Treasury balances relative to the con-
struction of our battleships, and that the provision which was
made authorizing a payment in excess of 90 per cent—in other
words, a payment to the extent of the finished or constructed
work—is in jeopardy. If I yield in this matter—and I want
the chalrman of the Commitfee on Appropriations to be thor-
oughly advised—it will be because this measure comes in as a
repeal, and not under the guise of correcting the records of a
previous Congress. I would not, as a man who claims to be
learned in the law, stand here and permit one Congress to at-
tempt a correction of the Journals of a previous Congress. That
is not within our power, and any claim that we are doing that,
as is recited in the preamble of this joint resolution, would
cause me, without regard to the merit of the measure, to stand
here as long as I might under the rules of this body to resist it.
If we ever open that door, then one Congress may, by merely
correcting the Journal of another Congress, add to or detract
from its action. I ean not conceive of that being done. I think
it should appear to every lawyer and every layman of this body
that such a thing would be dangerous in the extreme; but with
the understanding had with the chairman of the committee,
that the title of this measure will be amended so as not to
recite that it is for the purpose of correcting errors, I will
yield, but on no other consideration. I will yield with the
mmderstanding that this $500 which the Government owes the
State of Idaho shall be taken care of in the appropriate appro-
priation bill at the regular session of the Senate.

I feel quite justified in taking time enough of the Senate this
morning to make this matter plain, both in regard to the prin-
ciple of correcting the Journals of a previons Congress and in
regard to the justice of this claim of the State of Idaho against
the Government. So I do not feel in an apologetic frame of
mind at all. I am sure that the Senator from Wyoming [Mr.
Wagrrexn], who is chairman of the Committee on Appropriations
and has direct charge of this matter, will agree with me in stat-
ing the understanding, first, in regard to the change to be made
in the title of the joint resolution—that is a condition precedent
to my yielding anything—and, second, that this item of $500
shall be taken care of, so far as it is possible for any Member
of this body to promise, in the regular and appropriate appro-
priation bill at the coming Congress.

Mr. WARREN. Mr, President, I am obliged to the Senator
from Idaho for yielding his objections. The title of the joint
resolution is changed by an amendment which has been ac-
cepted, so that it now reads “A joint resolution to amend cer-
tain appropriations acts, approved March 4, 1911.”

I sympathize with the Senator in the matter of the Idaho
University. There seems to have been wrong done by some-
body. It seems to me that a second check or draft might have
been issued, stating that it was a duplicate; and the first, the
original, being unpaid, the duplicate should be paid, and so
forth, instead of muleting the State of Idaho for $500.

I propose, so far as I am individually concerned, to assist the
Senator in any way I ean at the proper time, under the rules,
to obtain relief for his State. Of course, I can promise nothing
as to what may come in the appropriation bills, because that is
a matter for the Senate to setile as to the Senate side, the
House of Representatives to settle on the other side, and for
the conferees on the part of the two Houses to settle finnlly as
to both sides: but I am thoroughly in sympathy with the Sena-
tor in the claim for his State, and shall cooperate, so far as I
ean, with the Senator in some proper way to obtain the relief
that is sought.

The VICE PRESIDENT. The question is on agreeing fo the
conference report.

The conference report was agreed to.

MESSAGE FROM THE. HOUSE.

A message from the House of Representatives, by Mr. J, C,
South, its Chief Clerk, announced that the House had passed the
following bills:

8. 1149. An act permitting the Minneapolis, Bt. Paul & Sault
Ste. Marie Railway Co. to construct, maintain, and operate a
railroad bridge across the St. Croix River between the States
of Wisconsin and Minnesota;
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£.2732. An act to anthorize the Providence, Warren & Bristol
Railroad Co. and its lessee, the New York, New Haven & Hart-
ford Railroad Co., or either of them, to construet a bridge across
the Palmers or Warren River, in the State of Rhode Island; and

8. 2768. An act to authorize the St. Louis-Kansas City Elec-
tric Railway Co. to construct a bridge aeross the Missouri River
at or near the town of Weldon Springs Landing, Mo.

NEW MEXICO AND ARIZONA.

The Senate, as in Committee of the Whole, resumed the con-
sideration of the joint resolution (H. J. Res. 14) to admit the
Territories of New Mexico and Arizona as States into the
Union upon an equal footing with the original States.

Mr. POINDEXTER. Mr. President, I take it that the para-
mount question involved in the pending joint resolution, and
particularly in the amendment to the joint resolution, as re-
ported by the committee, which has been offered by the Senator
from Minnesota [Mr. NeLsox], is the question of whether or
not the people of a proposed State of this Union shall have the
right of self-government in their local affairs and shall be
admitted to the Union, if they are admitted, upon an equal
footing with every other State in the Union. regard that
question as paramount to any consideration of the merits of
the proposed local laws of Arizona, whether or not they shall
have direct legislation in their State affairs or shall not have
it, and the manner in which they shall choose or remove their
public officials in their local State affairs,

It has been said by a distingnished Senator that the Senate
and Congress are particularly interested in this joint resolu-
tion because it involves the participation of a State in the gov-
ernment of the United States through the representation of the
State in Congress. I submit, Mr. President, that the only con-
cern that the Congress of the United States legitimately has in
that question is that the State, when it is admitted to the
Union, shall conform ifself fo the Constitution of the United
States and the laws made in pursuance of that instrument, in-
cluding as a part of that general obligation the sending of Sen-
ators and Representatives to represent the State in the Con-
gress, I submit, sir, that when that question has been de-
termined the interest and the legitimate concern of the United
States or of Congress in the form of the laws of Arizona comes
to an end. There is no more important principle involved in
the Constitution of the United States than that the activities
and concern of the Nation should come to an end at that point
in its interference with the action of States. The arguments
turning upon that gquestion——

Mr. HEYBURN. Mr. President, I want to inquire of the
Senator—

The VICE PRESIDENT. Does the Senator from Washing-
ton yield to the Senator from Idaho?

Mr. POINDEXTER. Certainly.

Mr. HEYBURN. I want to inquire of the Senator whether
he prefers to proceed with his argument or whether he would
pbject, as he goes along from time to time, to such questions as
might be pertinent?

Mr. POINDEXTEL. I have no objection to interruption for
lhe purpose of asking a question.

Mr. HEYBURN. Then, in connection with the last state-
ment of the Senator from Washington, T would suggest that the
Constitution npon which he relies especially provides that, after
i State has rendered its verdiet, Congress shall be the sole judge
of the qualifications ‘of its own Members. ;

Mr. POINDEXTER. That is a part of the principle which I
have just stated. I do not take issue with the Senator from
Idaho upon that proposition; but that question is not involved
here. There is not any question whatever before this Congress
at this time as to the qualifications of any Senator or any
Representative in Congress from the proposed State of Arizona,
and that suggestion has nothing whatever to do with any
guestion now before Congress.

Mr. HEYBURN. Mr. President

The VICE PRESIDENT. Does the Senator from Washington
further yield?

Mr. POINDEXTER. T yield to the Senator from Idaho.

Mr. HEYBURN. It would not have been pertinent except
for the statement of the Senator that when a State had sent its
representatives to Congress that was the end of it. I merely
intended to point to the fact that it was not the end of it;
that it was only the beginning of the test of the qualifications
and of the right to sit in Congress.

AMr. POINDEXTER. I did not confine my statement to the
funetion stated by the Senator from Idaho, but I said that the
proposed State should conform itself to the Constitution. The
particular provision to which the Senator now refers is a part of
the constitutionr and included within the legitimate activities

of Congress, but it is entirely aside from any question now
before this body.

The arguments, Mr. President, that are being leveled against
the constitution of Arizona all resolve themselves, when digested
and analyzed—and I am more and more convinced of this upon
reading the speeches that have been made here in opposition
to this joint resolution—into the proposition that the people
ean not be frusted with power; that the people are not com-
petent to make laws for their own government; to choose and
depose their own officials. The arguments are but the repeti-
tion of the arguments that were made against the Declaration
of Independence of this country, and the Constitution about
which the Senator talks and under which we are now living.
They are the same arguments that were interposed against
every advance in the development of that system of free laws
and free government under which we are living now. Read
the history of England and you can read almost word for word
the arguments that are simply being repeated here as to the
dangers and pitfalls Iying in the path of giving the people
power over their affairs. They reduce themselves to the logical
proposition that the fewer people that are vested with a voice
in the Government the better it is, and the less power they have
the better it is in a system of government. That is the argu-
ment, and that is all there is to the argument.

The people of Arizona, assembled in convention for the pur-
pose of adopting a fundamental law for the government of the
new State, adopted this preamble: 3

We, th
ont SRS R il SISt Ay et to Aimighty od o

They expressed their joy—and no doubt it was not a mere
formal expression, but evidenced their sincere satisfaction and
joy—at the prospect, after 20 years of agitation and struggle, of
admission into the sisterhood of States, that at last the oppor-
tunity had come for self-government; and they expressed their
gratitude for the privilege of themselves adopting a system of
law for the government of their local affairs, Is Congress to
make a mere travesty of that solemn expression on the part of
the constitutional convention representing the people of Ari-
zona? Is their expression of gratitude for their liberties and
the privilege of adopting a self-governing constitution to be a
mere irony and mockery? Are we to make it a mere piece of
irony and a travesty upon the facts by denying them admission
into the Union until they adopt a constitution not satisfactory
to the people of Arizona, but a constitution that meets the judg-
ment, the wishes, and the views of people who do not live in
Arizona, who have no concern and no interest in the affairs of
Arizona so far as those affairs are local, and no concern with
the administration of their local laws? Are we to establish the
principle in this country that self-government, the right of the
States under the Federal Union to control their own affairs, is
a mistaken policy? Are we going to depart from well-settled
precedent in that regard? Are Senators who are so enamordd
of the Constitution as it was originally formed any less enam-
ored of that feature of the Constitution than they are of the
other features of it? I take it that there is no more important
principle in the Constitution than that vital one which preserves
the right of local self-government, and that is the question
which is involved, and the most important question that is
involved, in this joint resolution.

As to the particular provisions of the constitution of Arizona,
there are only a few of them which are particularly objected to.
The effect of the primary election laws, the recall, the initiative,
and the referendum, as has often been stated, is not to abolish
any of the present organs of government, but the purpose is to
increase the responsibility of these agencies to the people, and
by doing so, by increasing the responsibility of those depart-
ments of the government which are already established in the
States and in the United States, to secure that good administra-
tion which Senators say is the cure for all of our political eviis.
The purpose of these new provisions is to secure geod adminis-
tration, good execution of the laws on the part of the officials
who have been chosen under the present system, not to abolish
those offices, not to abolish those departments of the govern-
ment, but it is to make them responsible to the people and bring
to bear upon them a motive for executing their offices faithfully
and justly, and for doing that which the Senator held up as
that in which they are most lacking, and as the cure for what-
ever political evils may exist at the present time in this country.

The difficulty with our present system is not that the people
have not the power to prevent the passage of laws; they have
that power in the most marked degree; but the ditficulty is that
the people have not the power to enact laws. The one power
is just as essential as the other in any system of popular gov-
ernment. There are plenty of checks, but there is vot ensugh
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motive power. There is ample negative weight, but there is not
enough affirmative force, A small minority can absolutely pre-
vent the enactment of statutes desired by the majority, and a
still smaller minority can prevent any change in the constitution.

Mr. HEYBURN. Mr. President—

The VICE PRESIDENT. Does the Senator from Washington
yield to the Senator from Idaho?

Mr, POINDEXTER. I yield.

Mr. HEYBURN. I would suggest to the Senator that the
provision contained in the proposed constitution expressly au-
thorizes 25 per cent of the people to do that which the Senator
complains may be done by a mere minority.

Mr. POINDEXTER. The Senator from Idaho has spoken
on this question a number of times, and no doubt has familiar-
ized himself with the facts in the case, and that being so, I
am very much surprised to hear him make that statement,
because he is mistaken. There is no such provision in the pro-
posed constitution.

I was very much surprised a few days ago to hear the Sen-
ator from Idaho make the positive statement. If so happened
that, in reply to a question that had been asked me by some
one who lived in a distant part of the country, whether or not
a petition for the recall of an official—which is that provi-
sion which the Senator is referring to—when it was filed had
the effect of deposing the official from office, I had just stated
that it did not. Immediately afterwards I heard the Senator
from Ideho, upon the floor, in serious debate, repeatedly make
the statement that it did have that effect, and now I under-
stand he is repeating it here. There is not a word in the pro-
posed constitution of Arizona that provides for any such thing,
not a word.

Mr. HEYBURN. Mr. President——

The VICE PRESIDENT. Does the Senator from Washing-
ton further yield to the Senator from Idaho?

Mr. POINDEXTER. I yield further,

Mr. HEYBURN. The point I made at that time and that I
am now making is that 25 per cent of the people filing a protest
or & demand for the removal of the officer puts him at once
upon his defense and forces him info a campaign that can not
last more than 30 days and may be determined in 20. In
other words, it takes him from the performance of his duty as a
legislator and compels him to enter into a contest to defend
himself.

I made the point that if you would file petitions for with-
drawal against enough members you could send them all into
the political campaign at once, in order to determine whether
or not at the end of 20 days they should continue to be members
of the legislature, and thus you would destroy the vitality and
effective power of the legislature.

Now, I have not attempted to present this more than mengerly
and briefly ; but because the Senator has challenged that which
I said on a former occasion, I desire, with his permission and
courtesy, to make it so plain now that I will not hereafter be
subject to a charge of having said that it was complete upon
the filing. I said the effect of it, of the filing, was as complete
as it would be at the end of 20 days, within which the matter
may be decided. Now do I make-myself plain to the Senator?

Mr. POINDEXTER. Perfectly so. I am perfectly willing to
yield for a question, but——

Mr, HDYBURN. I would not have intruded upon the Sena-
tor’s time except for the fact that he made a statement as to
what I had said on a former occasion. I understand the Sena-
tor is entitled to express himself in his own time. I merely
expressed the idea that you could send a majority of the mem-
bers of the legislature away from the performance of their
duties into the field of contention as to whether or not they
should remain there. Now, I will not interrupt the Senator
further.

Mr. POINDEXTER. That is not the question we have been
discussing at all. It is an entirely different one, Mr. President.
The statement which was made by the Senator from Idaho
appears in the Recorp. I will not take the time now to send
for the Recorp and to read the statement, but I think the Sena-
tor on reading it will find that the statement was that the
filing of the petition effected the recall. That is a mistake.

Mr. HEYBURN. The Senator will pardon me, I will not
enter into it any more than merely to say—I have not myself
looked at the Recorp—that I stated at the time I was only
meagerly expressing it, and I do not believe there is any profit
in challenging that Recorp, because I sald it was a meager
presentation of it, and there may be phrases which, if taken
alone, would stop there. But I afterwards, and especially on
Baturday, went further and explained, not so completely as
I have on this oceasion, what I meant by the petition working
its purpose. It works its purpose when it takes a man out of

the performance of his duties and sends him into the field for
reelection. That is the effect of it.

Mr. POINDEXTER. Of course it is not essential what the
Senator said on some former oceasion so much as it is essential
what he is saying now. I read the debate between the Senator
from Idaho and the Senator from Oregon [Mr. Boumne], at
which time, when the Senator’s attention was called to the lan-
guage of the constitution, he modified his position. This is the
language to which I referred. The Senator from Idaho, as
shown by the Recorp of August 5, said:

Mr. HevsurxN. It uires 2 majority to elect 2 man to the islature,
but it only requlw:récg per cent of the vote to deprive him of his office.

Mr. HEYBURN. Yes.

Mr. POINDEXTER. It requires a majority vote to deprive
him of his office after a deliberate, orderly election, held accord-
ing to the election laws of the State.

Mr. HEYBURN. I was speaking of the effect of it in general
terms. I see no reason at all to take it back.

Mr. POINDEXTER. In order that there may be no misunder-
standing about it, on the same day the CONGRESSIONAL RECORD
shows the Senator from Idaho to have made this statement:

The filing of the petition terminates the service of the officer against
whom it is filed. No action is required to give it further force.

Mr. HEYBURN. That is in the legislature.

Mr. POINDEXTER. Yes.

Mr. HEYBURN. Yes. That is absolutely true; it terminates
his service by taking him out—and I explained that at some
length—of the legislature and putting him into a eampaign. If
I shounld conclude to speak again on the subject, and it is
thought necessary, I will elaborate that; but I think I have
already made it plain.

Mr. POINDEXTER. I think so. 8o I will not pursue that
question further.

Of course, as stated before, there is involved here no ques-
tion of a modification or an amendment of the Constitution of
the United States, but it is assumed that the proposed consti-
tution is a departure generally from that system of govern-
ment which is provided for under the Constitution. Cértain
Senators assume—I do not think the Senator from Idaho does,
and I liave the very greatest respect for his opinions, particu-
larly for his legal opinions, because of my personal knowledge
of his distinguished legal career—apparently take the position
that while they are perfectly free to suggest amendments to
the Constitution of the United States which vitally change the
system of government provided for by it, that anybody else
who proposes a change of that system of government is a
lunatic or a soothsayer or a political prophet or a reformer in
the opprobrious sense in which they use that word. :

They assume, with the exception of the proposed amendments
which they themselves approve of, that every other amendment
is an attack upon a holy covenant which cught to be perpetual—an
act adopted 124 years ago, under conditions absolutely and en-
tirely different from those that are existing now, by a set of
men who were the equals of any equal number of men that ever
assembled for a public purpose, and who did a greater work
than any other similar body of men ever did, but who were not
gifted with the prescience of the ages, could not look centuries
ahead and sea the conditions that were going to exist and spring
up anew thronghout the land, bringing about the need for new
instruments of government, I imagine that nobody would be
more surprised than some of the men who framed the Consti-
tution of the United States to hear the arguments made now
that we must not in any respect modify or change the agencies
of government provided for at that time.

I think it was Mr. Dooley who said that Thomas Jefferson
was a very good man, but that he lived before the days of open
plumbing. We can not limit ourselves in the details of gov-
ernmental agencies absolutely and entirely to those that were
provided for when the Constitution was adopted. I do not
know of anybody who absolutely proposes that except the
Senator from Idaho, and I only infer it to be true in his ecase.

Mr, HEYBURN. As the Senator has challenged me, I ask
that he permit me to inquire just the point of that remark.

Mr. POINDEXTER. The point is simply this: I =aid there
were other Senators who objected to any amendments to the
Constitution, except those they themselves approved of, and
thought it was a species of political lunacy to propose any
others; but they did admit that there were some that would
be wise ; but that the Senator from Idaho, so far as I am awnare,
is the only Senator and the only person that I know of who
is opposed to any change whatever, and takes the position that
it would be in the nature of a political crime to make any
change, however slight, in the Constitution of the United
States,
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Mr. HEYBURN. If the Senator will permit me, I will assist
him in formulating an expression of my real position in a few
words. It is not that I object to any change in the Constitution
merely because somebody proposes it. I object to any amend-
ment to the Constitution that is not of compelling force. Were
I participating in the making of a constitution, I would doubtless
find much in some of the propositions that would influence me
in my action. But the value of a constitution is its stability;
the value of a constitution consists in the fact that it can not
legitimately be changed by the easy methods of legislation.,

Now, I am not perhaps so much of a bourbon as the Senator
would pieture me, and yet I have no hesitation in saying that
to-day presents no problem to my mind that requires any amend-
ment or change in the Constitution of the United States; none
whatever. I merely wanted to assist the Senator in drawing a
picture of my bourbonism,

Mr. POINDEXTER. I am very glad to have the Senator's
definition of his bourbonism and explanation of his constitu-
tional attitude. I want to modify my statement to this extent,
that T did hear the Senator make this apparently reluctant con-
cession: That if a sufficient number of legislatures of the United
States directed Congress to call a convention for the purpose of
amending the Constitution he would do his duty and vote for
carrying out the directions of a sufficient number of the States.

Mr. HEYBURN. I have taken an oath to do that—to obey
the Constitution and uphold it and support it—and the Constitu-
tion says that when a sufficient number of the States by their
legislatures demand the calling of a convention, the Congress
shall do so; and I have no hesitation in saying I stand ready to
keep that faith.

Mr, POINDEXTER. When the Constitution of the United
States was adopted the people were fresh from their experiences
with the arbitrary power of the King and Parliament of Great
Britain, and their principal idea was to destroy centralized
power and so distribute it that no one function or agency of
the Government could oppress the people; and they were emi-
nently successful in doing so. Nor to this day have there been
serious complaints, except perhaps in the administration of John
Adams, of the oppression of the people by the Government. No
one is making that complaint to-day.

It is not action, but inaction, that they are complaining of.
It is not oppression by the Government that galls and burdens
them, but oppression and extortion by great private powers,
which have, at first gradually and of late years quite rapidly,
appeared and grown to exaggerated influence in the land.

These private monopolies and crude but powerful industrial
barons have grasped the opportunities of the minority and of
the distribution of power and the separation of the functions of
government under our system to delay for a generation, or to
finally defeat, the enactment of laws by which they should be
regulated and restrained. For the same reason they have been
able to thwart a vigorous administration of such laws as were
with much toil and tribulation already placed upon the statute
books. Through an extraconstitutional system: of government
by conventions and' caucuses, which were wholly a law unto
themselves and entirely without restraint of the Constitution or
of statute, these private interests have seized by cunning and
fraud many public governmenal functions. They have oper-
ated these stolen agencies which belong to the people wholly
for private aggrandizement, and by this means have established
in this country monopolies far greater than those which blightedl
the enterprises of France upon this continent or sapped and
destroyed the vigor of Rome,

They have built up a government within a government—a
government of machine organization, machine caucuses, ma-
chine conventions, within but distinet from the established sys-
tem of constitntional legislatures, congresses, executives, and
judiciary. In too many instances and for too long periods of
time, largely by reason of the lack of affirmative power of the
people under the Constitution, the machine system of govern-
ment has overwhelmed and dominated that provided for by the
Constitution. The relation of these two powers is like the
governor of France and the intendant of the King in early
Canada ; like the ideal and ostensible sovereign, representing
the dignity and welfare of the people, and the secret and sin-
ister hand of Mme, de Pompadour really directing the affairs
of state.

Tn some of its methods and manifestations this unconstitu-
tional government of private interests is as ominous and secret
as the Nihilists, the Camorra, or the Ku-Klux Klan; but it
is more powerful than any of them. It has its feudal sovereign
and feudal lords dictating the affairs of States and cities, and
crowned with as absolute power within their respective prin-
cipalities as the potentates of the East. This is the condition

which has thrived on the ease by which affirmative action by

the people can be defeated. To meet its evils gradually—and
not snddenly, as claimed by the learned Senator from Utah—
the people, with much patience, study, toil, and experiment,
have devised certain remedies. Gradually, in many localities,
by these means they are destroying the power of the system
machine and reclaiming the power of the public, Some of
these remedies are included in the constitution of Arizona,
and it does not become the Congress of the Unifed States to
deny to the people of Arizona the laws they desire and to
force upon them, as the price of statehood, a constitution they
do not desire.

If this Government fails, it will fail from the evils I have
outlined above, and it will never fail from giving into the
hands of the people real power to carry out its functions ac-
cording to their purpose and intenf, unless, Mr. President, the
day shall come when those people shall be incapable of self-
government. Then will be the time to adopt another system-
of government. :

Mr, HEYBURN. Mr. President——

The PRESIDING OFFICER (Mr. BryaN in the chair).
Rjnels the Senator from Washington yield to the Senator from

aho?

Mr. POINDEXTER. I yield.

Mr. HEYBURN. I would like fo impose upon the patience
of the Senator from Washington for a moment. Is it not true
that this constitution is a contract between the people of the
State of Arizona and the United States? Is not its real nature
that of a contract? These people say to the Government, * If
you will admit us into the Union as a State, we will administer
our laws upon the principles stated in this contract” There-
fore is not the United States a very much interested party in
the contents of such a document?

Mr. POINDEXTER. That is going into rather an academic
disgcussion, as to whether it is a contract or is not a contract.
It is sufficient to say to the people of Arizona that they should
be admitted, and admitted subject to the Constitution of the
United States and the laws enacted in pursuance thereof,
whether it is a contract or not.

Mr. HEYBURN. But they are admitted by virtue of a docn-
ment now offered. Does the Senator contend that none but
the people of the State of Arizona are interested in the contents
of this docéument? Are not all the people of the United States
equally interested in it?

Mr. POINDEXTER. All the people of the United States are
not equally interested in it. All the people of the States have
not an equal right to interfere in it. They have no right at
all. Under the system provided for by the Constitution and the
principle upon which our Government was founded and has
heen administered up to the present time, they have no legiti-
mate interest in it; and we have no right when we come to
admit a State into the Union to say that the people of Arizona
are not as intelligent as those in the Senator's own State, or
in my State, or in any other State. The people of Arizona have
a right to say what constitution shall govern them in their
domestie government, because the Constitution of the United
States does not contemplate arbitrary action to the contrary
on the part of a great nation. There is a handful of people
who have reclaimed a desert and made it habitable for man.
They have worked out, through all the difficulties and hard-
ships of early settlement in the wilderness, a system of law for
the orderly conduct of their community.

Mr. HEYBURN. If I may further interrupt the Senator, is
it not true that the State of Arizona is a geographical proposi-
tion primarily; that the territory now within those lines is the
property of the people of the United States, and that they are
yvielding nup their jurisdiction over if—that is, the absolute juris-
diction—to the people who are or who may hereafter be within
it? Does not that give all the people of the United States
some right to pass upon the conditions of this confract—the
people who are going to do business in that Territory or the
people who live in that Territory and yet are not citizens of it?

Mr. POINDEXTER. To pursue this rather abstract inguiry
it gives them the right to do so so long as it remains a Terri-
tory; but I understand the proposition to be that we are to
admit them as a State.

Mr. HEYBURN. After they are a State.

Mr. POINDEXTER. And you can not admit them properly,
as I said a moment ago, except upon an equal basis with every
State in the Union.

Mr, HEYBURN. Is it to be upon an equal basis with every
other State if we deprive the courts in which the people of the
State who have interests must have their rights settled of that
stability which marks the character of courts in other States?
Is it not to be on an equal footing with other States that out-
side property holders are entitled to go into the courts of that
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State and are entitled to that same condit'on of stability in
those conrtg that they would find elsewhere? Are we not inter-
ested in that guestion?

Mr. POINDEXTER. XNot at al. They have no interest what-
ever in it, and one reason why they have no interest in it is
because, in the remarkable ability of the framers of the Constitu-
tion of the United Stafes im providing for every contingency,
they have provided for just the contingency mentioned by the
Senator from Idaho—that our Federal courts shall have juris-
diction in the State of Arizona in which the people of other
States can appear and over which the State and the people of
Arizona have no control

Mr. HEYBURN. But til—

The PRESIDING OFFICER. Does the Senator from Wash-
ington yield further to the Senator from Idaho?

Mr. POINDEXTER. I yield further.

Mr. HEYBURN, But still the people must have a right to
go into the State of Arizona and do business and have access
to any courts which are open to any other citizen. They ought
not to be compelled by reason of the character of the court to
avoid the courts of the State in which they are permitted under
the constitution of Arizona to do business. Otherwise they
could not do business on an equal footing with other people.

Mr. POINDEXTER. The Senator seems to have a notion
that the people of Arizona are going to initiate deliberately a
régime of force—intelligently establishing a system of courts in
which they could not get justice.

Mr. HEYBURN. No.

Mr. POINDEXTER. And that they are willfully going to
establish courts for their own oppression instead of the preser-
vation of their rights. Every citizen of the United States who
goes into the State of Arizona has the same right in the State
courts in those matters in which the State courts have jurisdic-
tion as, for instance, in the police regulations of the State and
the punishment of crime that any eitizen of the State of Arizona
will have. The Senator seems to think that the people of
Avizona are deliberately going to establish a system of courts
for their oppression, and tyranny, and wrong, and injustice. I
submit that the people of Arizona can be depended upon to
establish a system of courts in their own interest, and let every
citizen of the United States come into the State of Arizona and
look to those courts and depend upon the same justice from
those courts as do the people of Arizona in the protection of
themselves and their property and their personal rights.

Mr. HEYBURN. Mr. President:

The PRESIDING OFFICER. Does the Senator from Wash-

ington yield further?
Mr. If I may once more interrupt the Sena-

HEYBURN.
tor—

Mr. POINDEXTER. I yield to the Senator for a question.

Mr. HEYBURN. I was going to suggest that the nonresident
counld not initiate or take steps to remove the local judge, while
the residents, should they suspect that the local judge might
not agree with them in regard to the case, might remove him the
day before the trial, and the nonresident would then have to
commence over again.

Mr. POINDEXTER. That is just a chimera. It is just an

imaginary sitnation which the Senator conjures up out of his |
great imaginative powers. No citizen of Arizona can remove a |

judge under this recall provision.
Mr. HEYBURN. Twenty-five per cent of them can.
Mr. POINDEXTER. Twenty-five per cent can not remove

him,

Mr. HEYBURN. They can incapacitate him. No judge
against whom a petition has been filed can go on with the trial
of a case.

Mr. POINDEXTER. It is easy enough to imagine difficulties
and obstacles. I am not an advocate, Mr. President, of a uni-
versal system of recall of the judiciary. While I have no preju-
dices against it, T am an advocate of allowing every jurisdic-
tion in the United States, every State which is a member of
the Union, to exercise its own judgment, and particularly the
deliberate will of its own people in regard to that question. I
am not proposing it for my State at this time. The people of
my State are not proposing it for my State. But if conditions
arose in that State, as conditions have arisen in the Territory
of Arizona, and in their experience with the judiciary there,
which convinced the people that it is necessary to put a more
direct control over the judiciary in the hands of the people, I
do not consider that there is any particular danger in the way
of giving that power into the hands of the people.

I am not suggesting nnd ro one is snggesting, so far as I am
aware, the universal applicntion of the recall of judges; but, as
I have just said, I have no apprehension that evil will result
from placing in the hands of a free and intelligent people power

by the ordinary and solemn process of the ballot, by a majority
of the people, mot alene by petitions signed by 25 per cent, not
by the people without diseussion, not by a people who “ have
nothing to think with,” as one of our facetious citizens said
about a certain convention in the days of 1896, but by a people
who do think, who * have something to think with,” who have
an opportunity to read and means of communication and dis-
cussion of the merits of judges and other officiais, after full and
deliberate diseussion—a free and intellizent people, acting by a
majority, in the orderly process of the ballot.

Mr. HEYBURN. Mr. President—

The PRESIDING OFFICER. Does the Senator from Wash-
ington yield further to the Senator from Idaho?

Mr. POINDEXTER. I yield to the Senater from Idaho.

Mr, HEYBURN. I should like to suggest to the Senator in
the nature of a question whether a controverted question upon
which the infegrity and fitness of a judge should depend eould
be taken up and discussed and decided within 30 days in a
State like Arizona? Suppose the withdrawal was based upon
an alleged erroneous deeision in one of those great mining con-
tests, some of which I have known to last for more than six
months, it would have to be gone over by the people of the State
and determined as a basis for their voting as to whether or not
the judge was in error. Does that seem to be a conservative
methed of government?

Mr. POINDEXTER. If soch a thing as that actually oc-
curred I would not consider that the people were particularly
conservative. But that is another one of the things which
does not exist in the Senator's contemplation, and never
will exist. It never will be possible to get even 25 per cent of
the people of Arizona to sign a petition for the reecall of a
judge because of a decision in a mining case, much less to get
a majority of them to recall him. They are not going fo be ex-
ercised by any such matfers as that.

I have known of conditions of the judiciary where it would
have been possible to get 25 per cent of the people to sign a
petition for a recall, but it did not depend upon any decision
which the court had rendered. It might have depended upon
a series and the general course and tenor of the decisions such
a judge had rendered. It might have depended upon some
misconduct wpon his part, as in a case which is recited in a

«document which I have in my hand of a judge in the State of

Montana. The records of the supreme court of the State show
that he was in a state of beastly imtoxication during the
progress of an important trial over which he was presid-
ing. One instance, even, of that kind might not be sufficient to
induce 25 per cent of the people to recall him. It might be
that they wonld be induced by a condition which is also re-
cited in this document of a judge of a supreme court in one of
the States of the Union who submitted the opinion of the court,
which he had been delegated to prepare, to the counsel of a
great corporation, which was one of the parties to the case, for
his O. K. and revision before it was promulgated as an opinion
of the court. .

Such things as that, if they unfortunately exist, would bring
about the filing of a petition by 25 per cent of the people for
the recall of a particular judge, and not because he decided a
case in favor of one party or the other.

I want to say to the Senater from Idaho that if he has
grasped the true significance of the American character he
knows as well as I know that if there is one thing which would
keep a judge upon the bench and would insure the favor and
the support of an American population it would be the fact
that those people were convinced that he could not be swayed
from the righteous course as a judge, either by popular clamar
or by the insidious influence of some great party litigant.

This talk about a judge being recalled because he was firm
in the line of duty, or about his being kept upon the bench by
the people because, on the other hand, he was ready to listen
to popular clamor and to decide cases as the mob wanted him
to decide them, is the most arrant nensense and a most unjust
reflection upon the intelligence of the great people who have
made this Nation. There is not a constituency in the Union,
in a Territery or in a State, which would recall a judge because
he had established a reputation for fearlessness in deciding
cases according to the right and merit of the cases, however
his decision might be. I have known of cases in which people
were interested in a decision in a certain way and the decision
was the other way. The judge had the applause of the people,
not because he decided the case one way or the other way, but
because the people admired the character of the judge. They
are wonderfully good judges of character. I read somewhere
the other day that the House of Commons of Great Britain
was a woaderfully good judge in estimating the charaeter of its
members, and that it soon took a man’s measure, and perhaps
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the same thing is true of the Congress of the United States, but
I will tell you a better judge of the character of men, and that
is the people of the country. It does not take them long to take
the measure of a judge upon the bench. They do not measure
it upon this decision or that decision, but they measure it upon
his course of conduct and his life. They believe in making but
one test of his character: Is he a good judge, who ean not be
swayed by popular influence or by corruption or by the sinister
infinence of great ltigants? If so, there is no great danger of
his ever being recalled. They will welcome him upon the
bench.and keep him there.

There are too many cases, unfortunately, in this country
where there are not good judges upon the bench. I am notf in
the habit of raking up the unfortunate things which occur here
and there, and they are greatly in the minority in the number
of our public officials, whether judicial or otherwise. In the
discussion of this question, if you decide correctly, you must
take notice of the fact, public notice, senatorial notice of the
fact, that there are many cases where there are upon the bench,
or have been upon the bench, just the kind of judges that
Senators who are oppesing this constitution say would be de-
veloped under a recall system. They say that you would de-
velop judges with their ears to the ground; in other words,
judges who would listen to outside influences in deciding cases,
The reason this recall was proposed is because of the fact that
in Arizona there were judges upon the bench, where there was
no recall, who had their ears, not to the ground, perhaps, but
who heard the corrupt whispers of some great polifical ma-
chine, combined with great business interests.

Yes: as suggested to me by the Senator from Oklahoma [Mr.
Owex], the Southern Pacific Railroad and other interests of
that kind. That is far more to be feared if, unfortunately, the
people in the first instance should elect to the bench a man
whose official actions were to be determined by any such in-
fluences, that he would be reached by such interests as the
Southern Pacific Railroad, than that he would be reached by the
go-called clamor of the people. The right kind of a judge
would not be reached by either, any more than he would be
reached as to a case pending in his court at the end of his

term of four years, as provided in many States, and as is pro- 1

vided in the Arizona constitution, and the election was coming
on, any more than he would be influenced in the deeision of his
cases by the approaching election. I say that if sucha judge was
influenced by that, of course he would likewise be infiuenced
by a recall, but if in either case he is subject to such influences,
he is not a fit man to be upon the bench. You can not devise,
with all the wit and ingenuity of man, a system of government
which would be a success in the hands of officials of that kind.
You have got to presume that there will be men of courage and
honesty to enact, execute, and decide the laws of a country in
order to make a success of any system. The people of Arizona
are now trying to devise a plan not to put temptation in the
way of judges, but to remove temptation from them, and to
make them responsible to the people.

Mr. HEYBURN. Mr. President, will the Senator permit an
interruption?

The PRESIDING OFFICER. Does the Senator from Wash-
ington yield?

Mr. POINDEXTER. I yield for a brief question, Mr. Pres-
ident.

Mr. HEYBURN. Mr. President, in a contest after the peti-
tion for withdrawal had been filed, wounld there not be an in-
clination on the part of those who were charged with having
an interest in the decision that was the basis of the withdrawal
combining for the purpose of either retaining or expelling the
Judge?

Mr. POINDEXTER. There would be absolutely no danger
of that when the matter is to be submitted to the entire popula-
tion—no possibility of it

Mr. HEYBURN. Now——

Mr. POINDEXTER. If the Senator will allow me, there
might be some danger of it, as was suggested by Justice Story
when the guestion was submitted to the Legislature of Mas-
gachusetts as to whether the Legislature of Massachusetts
should have the right to remove judges upon address without
notice, withount trial. He suggested that it was dangerous, and
he pointed out the manmer in which great influences might
reach the ears of the legislature of which we have had too
many examples since Justice Story uttered that prophecy. He
had confidence in the people, and I repeat, as I said a moment
ago, that while there might be danger of such influences affect-
ing the legislature, with power to remove without notice it is
impossible that they could control the action of the people of
the entire judicial distriet.

Mr. HEYBURN. I have had personal knowledge of the fact ;

that the Senator has had a somewhat extended and honorable
career upon the bench, and I will ask Did the Senator ever
know in his experience, either at the bar, before going on the
bench, or when presiding over the court, of conditions arising
out of the trial of cases that in his judgment would seem to
indicate or suggest the necessity of such a provision as this?

Mr. POINDEXTER. Yes; I have already mentioned two of
them this morning.

Mr. HEYBURN. I do not recall them.

Mr. POINDEXTER. I dislike to repeat that history and
those instances which are well known. Let me read to the
Senator a reference. I read from an address by the Hon. T. J.
Walsh, of Helena, Mont., before the Washington State Bar As-
sociation at Spokane, Wash., July 28, 1911, in response to the
question of the Senator as to wheiher I had any knowledge of
such cases.

Mr. HEYBURN. This is merely an address before the bar?

Mr. POINDEXTER. Yes; it was an address before the bar
association, but it is now an address before the Senate of the
United States. I am going to read this in answer to the Sen-
ator’s question. This gentleman had knowledge of what he was
speaking, and the bar association was just as appropriate a
place as any other to give expression to it. Mr. Walsh says:

The supreme eourt of my State—
That is, the State of Montana—

ted a new trial in Finlen v. Heinze (28 Mont., 548) beecause the un-
uted evidence showed that the ju who tried the case, while
hearing it, being more or less steeped liquor, trafficked through a
lewd adventuress with one of the parties to the action. Some chapters
from the recent judicial history of this State might serve as well to
illustrate the utility of a system through which could be secured the
rompt elimination of a judge whose conduct was such as to excite
rved public regmbat}on. Had not the mlntgejnstioe, who fled
before the wrath of this association, kindled at disclosure of his
intrusting to counsel for one of the parties In a suit before him, a cor-
poration of great wealth, the preparation of the opinion of the court,
voluntarll'{“rellnquished his seat, the people of Montana would have
a:gabm it cause to be thankful had they been able to retire him
er a recall.

Mr. HEYBURN. The legislature could remove him.

Mr. POINDEXTER. There are 16 States in the Union in

which the legislature has the power to remove judges without
notice and without trial.

Mr. OWEN. Thirty-two can remove them by act of the legis-
lature.

Mr. CLAPP. Thirty-two States can do so, I think.

Mr. POINDEXTER. I am very much obliged to the Senators
for the correction.

Mr. CRAWFORD. Mr. President—

The PRESIDING OFFICER. Does the Senator from Wash-
ington yield to the Senator from Sounth Dakota?

Mr. POINDEXTER. I yield.

Mr. CRAWFORD. Is it not a fact that in a number of those
instances it requires a two-thirds vote of the legislature, mak-
ing the action practically one of impeachment, although not
upon the same grounds upon which impeachment would be sus-
tained?

Mr. POINDEXTER. Some of them do not require a two-
thirds majority; and when—

Mr, CRAWFORD. Is it not so required in the great majority
of those States?

Mr. POINDEXTER. It is in a majority of them, but not in
all of them. In one of them the majority of the legislative body
of the State—a mere majority, not two-thirds—had the power
of removing judges when the State was admitted into the Fed-
eral Union—one of the original thirteen Colonies.

Mr. CRAWFORD. Yes; in one instance. Now I should like
to ask the Senator another guestion. There does not seem to
be any limit in this provision. The Senator has mentioned one
or two cases commonly known, in which it seems to me very
clear grounds for impeachment existed. I do not know whether
or not an attempt to impeach was resorted to, but in the recall as
proposed in the constitution of Arizona, and in the recall of judges
as it has been advocated on this floor, no cause is to be assigned
for the recall. It is to be an absolute exercise of the will of
the majority. A judge may be recalled because he is not radical
enough. It has been argued on the floor that he ought to be
recalled if he is wrong temperamentally, although honest,
Does the Senator approve of a recall based upon grounds like
those?

Mr. POINDEXTER. I do not approve of the recall based
upon any specific grounds in the statute at all. I do not think

the grounds ought to be stated. I think it is a matter abso-
lutely in the discretion of the people of the State, just as the
election of a judge is in their discretion.

If they are capable
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of electing a judge, they are capable of reelecting him or of
deposing him from office.

I understand that, although this system is in force in one of
the States of the Union, it has never been exercised, and the
probability is that it would scarcely ever be exercised in any
jurisdiction where it was adopted. The existence of it would
have the effect desired, just as the existence of water transpor-
tation alongside of a railroad has the effect of regulating rail-
road rates, even though the water transportation is not used.
ThLe existence of the power and the possibility of using it
wonld have the desired effect of making a judge, where it is
unfortunately necessary to take such steps, responsible to the
people.

The objection urged against the recall is that we should have
an independent judiciary. I infer that Senators who make
that argument mean that we should have a judiciary independ-
ent of the people. If they do mean that, this is the first time
in the history of the struggle of the English-speaking race to
establish their present system of government that that conten-
tion has been made. The independence of the judiciary, as
contemplated by the framers of the Constitution, as contem-
plated by the English people in the act of settlement in 1688,
and in all of the struggles which the English people have had to
establish their liberties as against the tyranny of the Crown,
meant independence of the monarch and not independence of
the people. The struggle was to make the judges dependent
upon, or at least responsible to, the people, instead of making
them independent of the people. Judges, as Senators well know,
when this question came up in the course of years and in the
development of the courts upon which our courts are modeled,
were absolutely dependent upon the king. The king was the
judge, and he delegated certain individuals to take his place,
because in the multitnde of his engagements he did not have
time to look after the individual cases.

Mr. CRAWFORD. Mr. President, will the Senator permit

me?

Mr. POINDEXTER. He delegated men to take his place.
They represented the king, were appointed by the king, and
removed by the king at his pleasure. If the king was a benevo-

lent despot, the judge was satisfactory for the time being to the |

people, but if the king was a tyrant, as he often was, there
were protests on the part of the people, and finally there was
an establishment of the system that the judiciary should be
independent, not of the people, but independent of the king.

Mr, CRAWFORD. Mr, President——

The PRESIDING OFFICER. Does the Senator from Wash-
ington further yleld to the Senator from South Dakota?

Mr. POINDEXTER. I yield,

Mr. CRAWFORD. Does the Senator not admit that there is
a wide distinction between the relations, for instance, of a legis-
lator to the people or an executive officer to the people and the
scope of duties that rest upon a judge? The legislator is enact-
ing a law by which the entire people of a State or a nation shall
be controlled; an executive officer is enforeing that law; but a
judge is deciding a question between private litigants, or he is
deciding a question of which the most important feature is that
the right of the minority shall be protected; it may be in a mat-
ter of religious belief, which awakens the deepest feelings that
exist in society and where a majority may be arrayed against
a minority. It may be a question involving race prejudice,
which again awakens the deepest passions that ean arouse man-
kind, and it may be a contest between one poor, weak human
being and the vast majority. If the decision in such a ease is to
be controlled by the majority of the people, who can invoke a
recall against the judge pending the trial, to what tribunal is
the minority ever to appeal? To what tribunal under the sun
can the one poor unfortunate who is facing the overwhelming
sentiment that appears to be against him go? What answer
does the Senator make to that, where you can invoke a recall
and appeal simply to the right of the majority?

Mr. POINDEXTER. The first answer that I make to that,
Mr. President, i that under our Constitution the Senator sup-
poses an impossible case. It is impossible that any court in this
country should have before it the decision of a religions question
to the extent of enforcing religious obligations upon an indi-
vidual. The courts have nothing to do with that. That is care-
fully taken out of the jurisdiction of the courts and of the Gov-
ernment, There is an absolute separation between religion and
polities and Government in this country. The Senator is suppos-
ing a condition that is impossible.

Mr. CRAWFORD and Mr. ROOT addressed the Chair.

The PRESIDING OFFICER. Does the Senator from Wash-
ington yield, and to whom?

Mr. POINDEXTER. I yield to the Senator from South
Dakota.

Mr. CRAWFORD. We can take one Instance, which stirred
the State of Wisconsin a few years ago to its very foundation,
and that was what was known as the Bennett school law, which
involved the question of the reading of the Scriptures in the
common schools and awakened all the prejudices and feeling
that can be aroused upon a question of that kind. A case gets
into court; it may involve a religious question; it may involve
the enforcement of a quarantine or the invasion of what is re-
garded as a sacred personal security, against vacecination or
something of that kind, Such a case should be tried by an
impartial judge and not by a court under the influence of.what
may be the predominating sentiment of the community; and
where is the minority to go for protection if it is at the mercy
of a recall? What answer does the Senator make to situations
of that kind that do arise?

Mr. ROOT. Mr. President—

Mr, POINDEXTER. If the Senator from New York will
pardon me just a moment, I will say that the case to which
the Senator from South Dakota has referred was simply a case
which involved the preservation of the very principle which I
have just stated—the separation of the State from religious
matters., It was not a case which involved the religion or the
religious seruples or the religious practices of any individual.
The Senator from South Dakota can not devise any system of
judiciary which would not be in some degree responsible to the
people. You have got to have an appointive power. It is a
question of to what degree the judiciary shall be responsible;
whether it shall be far removed from the influence of public
opinfon or whether it shall be subject to a certain extent to
public opinion. It is a necessity of the case. The minority can
not control the judiciary and the majority can not control it
free from the influence of the minority. Under the system
which is proposed here the minority have their influence; they
have—

Mr, CRAWFORD. Will the Senator permit me?

Mr. POINDEXTER. They have their means of influencing
the election. It is a minority that starts any recall proceed-
Ings—one-fourth of the people—the minority of which the Sen-
ator is speaking.

Mr. CRAWFORD. Upon that point the power that I want
to see maintained in this country, if the Senator will permit
me, is the power that the majority can not control and that the
minority can not control the courts, just as the Senator said a
moment ago. But are you not now, by your recall, removing
that situation and putting in its place a situation in which the
majority can control? And if the majority can control and
review in this country the decisions of the courts, then I ask
again to what tribunal can the minority ever go?

Mr. OWEN. Mr. President—

Mr. POINDEXTER. If the Senator will allow me, I will
answer the question again; the same question that I think the
Senator has repeated several times. Under this system the
minority makes its appeal to the public opinion of the State
Jjust as it makes its appeal if it is interested in the proposition
under the present law in the election of a judge. You can not
suppress, and there is no intention to suppress, the expression
of the opinion of the minority, their influence in the election;
and, as I stated before, the provision in this constitution is that
a minority may institute the recall proceedings.

Mr, CRAWFORD. Mr. President——

The PRESIDING OFFICER. Does the Senator from Wash-
ington yield to the Senator from South Dakota?

Mr, POINDEXTER. Yes.

Mr. CRAWFORD. I promise not to keep interfering with the
Senator. But upon this very point: We are hearing criticism
to-day of a recent decision of the Supreme Court of the United
States. One class of people are saying that they wrote into
the statute legislation that they had no right to put into it,
and that court will be arrayed before public opinion by one set
of people who are radical in their views. Another large number
of people will sustain them, because they believe in the con-
servatism represented by the opinion of the court.

Now, in a case of that kind or in similar cases, does the Sena-
tor believe that the power should reside in the people to thrash
out all of the intrieacies of an involved guestion of that kind and
determine—as nonexperts—who is right and who is wrong, and
have their decision become the permanent law of these United
States? During one administration, sir, the controlling power
may be conservative and would uphold with enthusiasm every
decision that John Marshall wrote. The next administration
might be radieal, and if they had the power, might reverse and
overthrow every decision that John Marshall wrote.

Where would there be any permanency, I ask the Senator,
in the decisions of the courts of this country if all could be
reviewed by the majority under the recall or put in the mael-
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strom of heated discussion and an interrogation point lie beyond
every decision? No one would know what the decision of the
majority will be. Does the Senator believe that our courts in
this country should be placed on a footing of that kind?

Mr. POINDEXTER. No proposition has been made, as I
stated before, to establish a universal system of recall. There is
no question before this body of recalling the Supreme Court or
other Federal judges. But I do say that if the peopie of this
country, acting through constitutional means, desire to provide
for the recall of their Federal judges, they should have, and do
have, the power so to provide.

The question that is before this Congress is an entirely differ-
ent one—as to the recall of judges in a State, its local judi-
ciary, dealing with its loeal matters—and it is not for us to
decide the merits even of that question. The question, the
merits of which we are to decide, is whether or not those people
have the right to determine the question for themselves.

Mr. CRAWFORD. That is an entirely different proposition.

Mr. WORKS. Mr. President——

The PRESIDING OFFICER. One moment. Does the Sena-
tor from Washington yield, and to whom?

Mr. POINDEXTER. I yield to the Senator from California.

Mr. WORKS. The Senator from Washington has made the
statement that there have been no prosecutions, no litigation,
in this comntry involving religious rights. I can not allow that
statement to pass without correction. There have been a num-
ber of presecutions in this country against individuals for exer-
cising what they believed to be their religious duties, and they
have involved religious questions; and as the Senafor from
South Dakota has very well said, there is no guestion that can
be brought before the courts that is likely to involve more prej-
udice, more feeling, a greater degree of public sentiment that is
likely to infiluence a vote upon a question of this kind, than a
religious question.

Mr. POINDEXTER. There ought not to be any religious
questions before the courts, unless it should be the question of
preserving the guaranty of the Constitution that there should
be no law respecting an establishment of religion, nor prohibit-
ing the free exercise thereof. I am not familiar with the cases
to which the Senator from California refers, but certainly it
should be the duty of a court to refuse to decide religious ques-
tions—not to decide them, but to refuse to take jurisdiction of
them, except as just stated.

But that is aside from the question. Suppese you take it
from the judiciary. The question still remains with the people
as to whether or not religion is to be interfered with. It still
remains with the legislative department to legisiate upon those
subjects within the Constitution, or with the people to amend
the Constitution. So there is no religious principle involved
with relation to the judiciary that is not applicable to the legis-
lature and to the people themselves.

Mr. HEYBURN. Mr. President——

The PRESIDING OFFICER. Does the Senator from Wash-
ington yield to the Senator from Idaho?

Mr. POINDEXTER. Yes.

Mr. HEYBURN. I suggest that the legislature can not affect
or change a decision of a court. There, is no appeal to the
legislature from an erroneous decision of a eourt.

Mr. POINDEXTER. The legislature can to as great extent
and to a greater extent legislate in regard to these matters than
a court can decide as to them.

Mr. HEYBURN. That is before they are decided, but after
they are decided the legislature can not affect them.

Mr. POINDEXTER. I am not speaking of a particular case.
I am talking of religious policy and religious establishments,
Neither under the reeall is there an appeal to the people from
a decision of the court. There is no provision whatever for any
interference by the people with any deeision of the eourt.

As I stated before, I have no apprehension that evil will re-
sult from placing in the hands of a free and intelligent people
the power by orderly and solemn process to remove from his
high position a judge who disgraces it by corruption, eruelty, or
willful injustice. There is no danger of the masses of the people,
actuated by public opinion, seeking te do injustice to some in-
dividual litigant in a court, as SBenators seem to apprehend, nor
that the majority will be contrelled by malice or a desire to op-
press some individual as to his case pending in a court.

The fear of a judieiary entirely responsible to the people is
a class fear. It is fostered principally by the powerful growth,
both nafural and artificial, of our modern private monopolies,
which are not so often seeking justice in our courts as they are
seeking favor and special advantage.

In putting this provision into their eonstitution the people of
Arizona are engaged in a new phase of the same struggle their
ancestors were engaged in—to free the judiciary from the con-
trol of powers and influences above and beyond the people. The

guaranty of a republican form of government was a guaranty

against monarchy or oligarchy. Does a single Senator in this

m l_:e]ieve that it was intended as a limitation on popular
t8?

The recall of judges in England is lodged in the Parliament.
Popular government is far more extensive and powerful in Eng-
land than it is in this country. Parliament can recall immedi-
ately without notice any judge in England, and Parliament is
directly subject to public opinion in England.

There is no such system of checks and balances there as there
is here, and yet that is the country which meets with favor as
to their system of government with the conservative Senators
who seem to be afraid of intrusting power in the hands of the
people.

The referendum is continually put into practice in England.
Immediately upon an adverse vote on a question of national
coneern it is submitted to the people, and if the people act upon
it the result of their action takes immediate effect in the as-
sembling of the newly chosen House of Commons, which is the
governing body of England—not as in this country after an in-
tervening period of more than a year, during which time a Con-
gress repudiated by the people, not responsible to the people,
as expressed in their votes, meets and legislates for those.peo-
ple; and even after that period the will of the people as ex-
pressed at the polls takes effect only as fo one of our two legis-
lative Chambers.

There have been no disasters with respect to the peace and
order of the community and the security of property and the
sacredness of personal rights in England by vesting in the peo-
ple control over their judieiary and the control, the absolute
control, and the immediate control over their Parliament.

There are those, sir, who hold up in this country the refer-
endum as a populistic, and socialistic, and anarchistic proposi-
tion, and yet when our Canadian brethren across the line sub-
mit the reeciprocity treaty to a referendum, immediately those
who are opposing it in this country begin to say “it must be
all right if the conservative Canadians in the Dominion of
Canada adopt it.” :

The learned Senator from Utah [Mr. SurHERLAND] =ays that
we ought not to indulge in experiments, but that we ought to be
guided by the light of experience. I should like to know how
we can be guided by the light of experience unless we indulge
in experiments. You can never tell whether a system is going
to succeed, you can never know from experience whether it is
going to succeed until it has been fried. We have in this case,
as the Senator from Oklahoma [Mr. Owex] suggests to me,
ample experience. It is not an untried fleld. It has been
tried through the cefituries and proved to be absolutely safe.

I admit that this whole proposition and the entire Arizona
constitution, particularly with reference to those questions that
have been raised here, is a failure and falls to the ground at
once if the premises Iaid down by those who have spoken
against it here are sound; but I deny the premises. Their
proposition is that the people are actuated by passion and
prejudice; that they are tyrannical; that they are unintelligent.;
that they are foolish. I think the distinguished Senator from
Utah [Mr. SureErRLAND] figures it out in an exact mathematienl
formula that there are 16 fools out of every 54 electors. T do
not think so. It may be so in Utah, but I do not think so,
nor in any other State in the Union.

Mr. ’GORMAN. Mr. President—

The PRESIDING OFFICER. Does the Senator from Wash-
ington yield to the Senator from New York?

Mr. POINDEXTER. Yes.

Mr. O’GORMAN. Do I understand the Senator from Wash-
ington to state that popular government more generally pre-
vails in Great Britain than in the United States?

Mr—POINDEXTER. Yes. I esaid that popular rights and
the effeet of public opinion in England upon the Government
was more extensive, more direct, and mere powerful than it is
in this eountry.

Mr. O'GORMAN. I do not agree with the Senator in his
views, but I ask a further question. Does he state that the
power to reeall English judges is confided to the Parliament?

Mr. POINDEXTER. Yes.

Mr. 'GORMAN. The Senator offers that as a reason, then,
why the same power to recall should be vested in the people?
The pelicy of most of the States of the Union, the power recog-
nized in the proposed Arizona econstitution, gives the right to
remove a judge to the legislature of the several States, and if
the Senator from Washington so highly commends the British
system, where the power to remove a judicial officer is vested
in the legislature of the country, why do you oppose a similar
policy here, either in Arizona or in any other State?

Mr. POINDEXTER. I do not oppose a similar policy here.
I have no objection to the legislature of the State having the
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power to remove a judge. I have no objection at the same time
to the power to recall the judiciary being vested in a greater
power than the legislature., 1 think it is more conservative, it
is safer, it is more stable than to have it vested in the legisla-
ture. I called attention to the English system as demonstrat-
ing the fact that you can have a stable judiciary which is sub-
ject to immediate recall by a department of the people’s govern-
went outside of the judiciary..

Mr. O'GORMAN. Does the Senator from Washington state
that in Great Britain the policy has ever existed of submitting
the recall of a judicial officer to the vote of the people of the
electorate?

Mr. POINDEXTER. I do not recall any instance in which
that was involved. I can readily imagine—

Mr. O'GORMAN. I think we will be agreed that never in
the history of the English Government have the people been
permitted by a popular vote to determine whether a judicial
officer shall retain his position or not.

I only alluded to this observation of the Senator because in
my opinion he is singnlarly unhappy in his illustration.

Mr. POINDEXTER. I should like to say to the Senator, in
reference to his last suggestion, that never in the history of
Greqt Britain have the people of Great Britain, by popular
vote at the polls, placed a judge upon the bench, any more than
they have taken him from the bench. At the same time, in the
great State of New York, in which the Senator graced the judi-
cial bench for a long term of years, the people select their
judges at the polls. I think, using the Senator's own language,
the Senator from New York is singularly unhappy in his illus-
tration and argument against popular control of judges in this
country in calling attention to the fact that the English people
do not, by popular vote, either select or recall their judges,
becanse we have demonstrated in this country that, notwith-
standing that i a fact in England, there is nothing impossible
about it in this country. Popular choice or popular rejection
of judges at the polls has been eminently successful in most of
the States of the Union.

I did not cite the power of Parliament over the judiciary as
being identical in all respects with the power proposed by the
constitution of Arizona. I did cite it as a demonstration or as
an argument that if you can frust the legislative power with
control over the tenure of office of the judges, by the same sign
and for much stronger reasons you can intrust the people with
control of the judiciary.

Mr, OWEN. Mr. President—

Mr. POINDEXTER. I hope the Senator from Oklahoma will
excuse me for a moment. I can readily see in ecase an issue
should arise in Great Britain over the removal of one of their
judges by Parliament that it would make an issue upon which
the people under their system would act. If Parliament in its
attempt to remove a judge, or if the Government should pro-
pose a bill removing a judge, if it were an issue of sufficient
public interest, involving questions of sufficient importance, and
that resolution should be defeated in Parliament, immediately
the question would be submitted to the people of Great Britain
and it would be decided at the polls.

I do not hold up the Government of Great Britain as a model
in all respects. No government is perfect. Nearly every gov-
ernment has some features better than other governments, e
have some that are better, and Great Britain has some that are
better than ours. I can readily understand the position of the
Senator from New York, Coming from that section of Great
Pritain in which I understand he had his origin, or his an-
cestors, he would deny the proposition that Great Britain has a
popular government. I agree with him entirely in that respect,
as to that particular operation of the Government of Great
Britain, but I still contend that the action of public opinion in
Great Britain has more direct and complete influence in the
enactment and execution of its laws than public opinion has
in this eountry. Parliament is immediately responsive to the
people, and its power under the people is supreme. Its acts
can not be vetoed by the executive nor held invalid by the
judiciary. The influence of the people in choosing the Senate
of the United States is diluted through the legislatures; only
a portion of the legislature is chosen in a single election, and
_only one-third of the United States Senate, at intervals of two
years. Furthermore, our constitutional system has been per-
verted by the growth of the power of party conventions, cau-
cuses, and committees, entirely irresponsible to the people, to
an extent undreamed of in England.

Mr, OWEN. Mr. President——

The PRESIDING OFFICER. Does the Senator from Wash-
ington yield to the Senator from Oklahoma?

Mr. POINDEXTER. I yield to the Senator.

Mr. OWEN. I wish just to emphasize what the Senator from
Washington is saying, that the conservative class of Great
Britain regard the electorate of Great Britain as more con-
servative than the Parliament itself. They expressed that
opinion in the tax laws proposed by Parliament in appealing
to the body of the people against the more progressive action
of the Parliament itself,

Mr. Y'OINDEXTER. That is very true. The privileged class
of England have sought to appeal again and again to the people
against the progressive program of the House of Commons,
The constant practice in Great Britain is to submit to the
people all questions of national importance upon which there is
a vote against the Government in the House of Commons. In
some instances, when there is no adverse vote, upon the volun-
tary action of the Government it is submitted, as in the instance
suggested by the Senator from Oklahoma.

Referring again very briefly, Mr, President, to the assertion
which is made that the independence of the judiciary will be
destroyed by giving the people an opportunity at times other
than at the regular election to decide upon the tenure of office
of judges, I want to say again that a judge's true character
soon becomes known and established in his general reputation,
and the accuracy of such popular estimate is proved by the rule
of evidence which makes such general reputation competent
evidence. Who is there, sir, who believes that a judge who by
this true test bore a general reputation for honesty, fearless-
ness, integrity, and general competency on the bench could ever
be removed from office by popular vote, even though in some
particular case he should render an unpopular decision?

There has been an unfortunate suggestion made in some
quarters—I have not heard it in this body—that one thing to
be considered in determining whether we should adopt the
joint resolution as reported by the committee is the probability
that Arizona would elect two Democratic Senators. I have no
idea whether that is true or notf, but the suggestion, coming
from whomsoever it may, is most unfortunate, The time has
long gone by when a political party can make capital for itself
by caleulating as to the gain or loss of a Senatorial vote by
the admission of a State into the Union. I do not think that
that consideration will influence the vote of a single Senator in
this body. I refer to it chiefly in response to suggestions which
have been made throughout the country outside of this body.

The fact of the case is that, so far as parties are concerned,
while it is true, as has been said, that this is a government by
parties and must continue to be so, jockeying between the or-
ganizations of two great political parties, which organizations
unite to effectuate their common purposes whenever a certain
interest and a certain political system is involved, has largely
destroyed the healthy, robust, partisan sentiment which once
existed in this country in either one of the political parties of
which we are now members.

Mr. SMITH of Michigan. Mr. President——

The VICE PRESIDENT. Does the Senator from Washington
yield to the Senator from Michigan?

Mr. POINDEXTER. I yield.

Mr. SMITH of Michigan. The statement of the Senator from
Washington that partisan advantage has been suggested on the
floor is entirely new to me.

Mr. POINDEXTER. I said that I had not heard it sug-
gested on the floor. I have heard it suggested in other quarters,
outside of Congress.

Mr. SMITH of Michigan. I want to say that so far as my
observation has gone—so far as our relation to this subject is
concerned—I do not believe that the question of political par-
tisanship has entered into this matter at any stage, and I should
feel very badly, indeed, if I thought that any Member of the
Senate or any officer of the Government would be guided by that
spirit in the consideration of a matter so important to the
people of both Territories.

Mr. POINDEXTER. Mr, President, I am thoroughly satis-
fied that what the Senator from Michigan has just said is the
sincere expression of his feelings upon that subject, and that
his conduect will be governed by that feeling. I know that to be
the case, and, as I said before, I believe that to be the case with
every Senator. But nevertheless the question has been discussed
and is being considered; whether or not it is anticipated that it
would influence the action of Congress I do not know. It will

not influence, in my judgment, the action of this body. .
The tendency in the relations of parties in this count
toward a natural party division, between a liberal party and an
ultraconservative party, and that such a real division and
natural alignment does not exist at the present time, is em-
phasized by the fact that this very question which I have just
suggested is not a question being discussed before Congress at
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this time, while on former occasions, when the admission of
States into the Union was proposed, it was discussed and was
one of the paramount principles which determined the action
of Congress. !

A good deal has been gaid, Mr. President, about the general
character of the constitution of Arizona. It is to be noted
that most of those Senators who are opposed to the admission of
Arizona into the Union under its constitution are in favor of the
admission of New Mexico under its proposed constitution. I
think that cireumstance is very significant. It raises a query
at once as to whether, if the proposed constitution of Arizona
did not extend popular rights and the influence of publi¢ opin-
jon in the government but took the opposite direction, the Sen-
ators who are opposing it would not be in favor of it. I infer
that they wonld be in favor of it if it took an opposite direction,
limiting and eurtailing the rights of the people, because, as I
said. they favor the constitution of New Mexico, which con-
tains, among other ecurious provisions, one of the most re-
markable that was perhaps ever incorporated in a constitution
for a self-governing State. If is in the third section of the
nineteenth articie of the constitution of New Mexico, and is as
Tfollows : t :

8ke. 3. If this consttution be In any way so amended as to allow
laws to be enacted by direct vote of the electors, the laws which may
be so enacted shall be only sueh as might be enacied by the legislature
under the provisions of this eonstitution.

In other words, the delegates to that constitutional conven-
tion undertook to limit the action of the people of New Mexico
for all future time to be in sccordance with the views of these
delegates upon these propositions. If I should find myself at
any time in the position of opposing the admission of States
to the Union under such a constitution as they themselves
chooge to adopt, I would far rather oppose the admission of a
State into the Union on acconnt of a reactionary provision in
its constitution such as that I have just read from the con-
stitntion of New Mexico undertaking to tie the hands of the
people forever. It seems to me an insolent suggestion to the
people of that Territory to underiake to say to them that they
can not in the future enact a constitution except snch as meets
the approval of these delegntes. Of course, the provision will
have no effect: there is no power in the convention to make
such a provision. Nevertheless, it shows the sort of an instru-
ment prepared and the intention of those who adopted it.

I wish to read very briefly, as a part of my remarks, from
the same address of Mr. Walsh, which I referred to before, a
guotation incorporated into it from an article by Irving Browne,
in the Green Bag, in 1890, relating to the judiciary, in which
he says:

1 have given the names of more than 100 judges, with particulars
of many of them—

Referring to the judiclary, I will say to the Senator from
New York, of his State:

1 believe that under a system of appolntment by the governor this
test would not have been equaled in merit and distinction, and T point
to it as a standing refutation of the argument that the people are not
fit to name their judges.

Of course, if they are fit to name them at one time they are
fit to name them at another time and to pass upon their fitness
in a recall election.

In the American Law Review, answering this statement of
Mr, Browne, Mr. Leonard Jones says:

he worst thing, however, about the elective system is not the fact
e Iﬂ'lt

it affords unworthy men the chance to obtain judiclial office by
purchase or other corrupt practices, but that it necessarily, to a greater
or less extent, destroys the independence of the judges.

The same argument is made against the elective system of
judges that is made against this provision in the Arizona con-
stitution. He adds:

What chance is there that a judge who Is shortly to seek a reelection

by the people will uphold the law and justice in a case where the pop-
u?ar clamor is against law and justice?

Rightly the gentleman who wrote this paper commenting on
the quotation simply says:

What chance, indeed, unless he be a man and not a caitiff?

With that kind of a judge the argument has added force as it is
directed agalnst the elective system, because that kind of a judge is
1ikely to solace himself with the reflection that, so far as the recall is
concerned, it may not be invoked against him anyway, while if his term
{s expiring and he secks reelection he is up against it to a certainty.
Mm-a? courage- is a quality cardinal in character in a judge - He {3
called upon to exercise it in the daily discharge of his duties. He is
fortunate, indeed, if he is not obliged repeatedly in his official career
to brave the enmity of powerful interests whose activity is more to be
feared .than an outburst of passion upon the part of a community or
State agalnst an upright public official who faithfully discharges his
duty as he sees it.

Of course, there have been a great many facetious remarks
and frivolous arguments made against this system, and in one
attack which was wade upon it it is said that the Senator
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from Utah [Mr. Svrnerrasp] amused himself by booting the

composite eitizen around the Senate Chamber. That probably
will not be as interesting as the composite citizen booting a
eandidate for the Senate around the State of Utah. It is a
game in which there are compensations. If one is to be booted,
of course he likewise has an opportnnity to boot. The Senator
from Utah says that he is in favor of giving the privilege to
the voters of Utah to vote upon the election of Senators of the
United States.

Mr, SMITH of Michigan. Mr. President—

The VICE PRESIDENT. Will the Senator from YWashington
yield to the Senator from Michigan?

Mr. POINDEXTER. I yield.

Mr. SMITH of Michigan. If it dees not interrupt the Sena-
tor, his strictures on the New Mexico constitution, so far as
the right to change it is concerned, I do not desire to contro-
vert at this time, but I simply desire to say to the Senator that
56 per cent of the qualified voters of New Mexico voted for
that constitution. I think it is the largest percentage of votes
cast for the constitution of a new State of which I have any
figures or with which I am at all familiar,

Mr. POINDEXTER. Two-thirds of the voters in Arizona voted
for the constitution of Arizona.

Mr. SMITH of Michigan, No; the Senator is mistaken. The
total vote on the approval of the Arizona conpstitution was
12,187 votes out of a total voting population of 45,323. There
were 3,822 votes cast against it, and 35 per cent of the qualified
voters—

Mr. POINDEXTER. How many votes were cast for it?

Mr. SMITH of Michigan. Twelve thousand one hundred and
eighty-seven ont of 45,323,

Mr. POINDEXTER. How many votes were cast against it?

Mr, SMITH of Michigan. Three thousand eight hundred and
twenty-two.

Mr. POINDEXTER. I said two-thirds. There were more
than two-thirds of the people voting on the proposition in favor
of the constitution.

Mr. SMITH of Michigan. No; the Senator is mistaken,
Thirty-five per cent of the total number of qualified voters voted
in favor of the constitution and 8 per cent of the total popula-
tion voted in favor of it.

Mr. POINDEXTER. The Senator is talking about the quali-
filed voters. I am speaking of the votes that were cast upon that
question.

Mr. SMITH of Michigan. In order to be perfectly under-
stood I will say that by the census returns in 1910 Arizona has
a population of 204,354, of whom 155,550 are native born and
48 804 foreign born. Of this population 118,576 are males and
85,778 females. The total number of white males over 21 years
of age is 65,133, of whom 39,427 are native born and 5,896
naturalized. !

So of the total voting population, apparently 45,323, there
were cast for the constitution 12,187 votes; against it 3.822, or
a total of 16.009 on the question of its adoption, being about 35
per cent of the total number of qualified voters and slightly less
than 8 per cent of the total population. The votes for the con-
stitution were less than 27 per cent of the voting population
and 6 per cent of the total population.

Mr. BOURNE. Mr. President—— -

The VICE PRESIDENT. Does the Senator from Washington
yield to the Senator from Oregon?

Mr. POINDEXTER. If the Senator will permit me just a
moment, I should like to say that I have no issue whatever
with the Senator from Michigan, because I am in favor of the
joint resolution in the form in which it has been reported here
by the committee for the admission of these Territories, and
upon the same ground he has just mentioned as o the Territory
of New Mexico, that these constitutions have been acted upon
and adopted by the majority of the people of the proposed
States, as represented by those voting upon the question.

Mr. SMITH of Michigan. The votes that I have just read for
the information of Senators are not intended as a disparage--
ment of their claim, but in order that there may be no question
as to the number of qualified voters of the Territory and the
number of votes actually cast.

Mr, BOURNE. Mr. President—

The VICE PRESIDENT. Does the Senator from Washington
now yield to the Senator from Oregon?

Mr. POINDEXTER. I yield.

Mr. BOURNE. The fact in reference to the votes cast on the
Arizona constitution is that 62 per cent of the voters of the
Territory, as represented by the vote for Delegate in the pre-
vious election, voted at the constitutional election. Out of that
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62 per cent 76 per cent of the 62 per cent voted in favor of the
adoption of the constitution as it is now before the Senate.

Mr. POINDEXTER. Some remarkable propositions are sub-
mitted in attacking this proposed constitution by the Senator
from Utah [Mr. Suraerraxp]. Among others, I find the re-
markable statement that—

Everybody will agree that the average man Is not as Intelligent, as
1‘;2110{" g{r es honest as the ablest, or the most intelligent, or the most

I do not know what deduction the Senator from Utah pro-
poses to draw from that profound statement. I suppose every-
body will agree that the man who is not able is not as able as
the man who is able. However ominous it may be, I suppose
we must admit it. Having carefully laid this deep foundation,
the learned Senator boldly proceeds to his apparent assump-
tion that 1 man is more honest than 10, and that the governing
business should be cheerfully intrusted to as few as possible—
logically this would be the one ablest and best that the Senator
speaks of—while the rest of the people devoted themselves to
“feeding and clothing families of 6 or 8 or 10 children.” The
Senator merely ignores the more or less widespread idea that a
more direct participation in the government and control over
their officials may be of some benefit in the rearing of these
families.

He says:

There are some who seem to Imagine there Is some mysterlous virtne
in mere numbers; that 10 men are necessarily more intellizent, more
moral, and more honest than 1 man ; that by adding together a thonsand
individuals, none of whom has ever gone beyond the multiplication
table, some strange and weird transmutation results by which the com-
bined mass is cnabled to work out the most difficult problem in Euelid
with the utmost accuracy.

Of course there is not any such contentlon as that made.
Nobody is proposing to submit a problem in Euclid to the com-
bined mass of the people; but should it be so submitted, it
would be accurately solved, for Euclid himself, in the person
of every great mathematician in the land, would be engaged
upon it. I do not view this mattfer in the sense of composite
action or composite citizenship, It is the individual action of
all citizens acting as individuals, creating what is known as
public cpinion. The Senator from Utah proceeds to conclude
his argument in this wise:

Thus, following out this highly intelligent theory—

He says with fine sarcasm and irony—
whenever one Is anxlous to have a message carried with the greatest
haste from one part of the clty to another, obviously the thing to do
is to employ not the fleetest messenger boﬂ in the service, but arrange
with 10 or a dozen average boys to unlonize the job.

I think that the entire argument on both sides of this ques-
tion may be epitomized in that illustration which the Senator
from Utah has adopted; and the fallacy of his proposition is
perfectly patent in that statement. It is not proposed to elimi-
nate the fleetest messenger boy, supposing that the object to be
accomplished is to send a messenger with the utmost dispatch
and safety—it may be added, and security—from one part of
the city to another, and to put in his place 10 average mes-
senger boys. That is not the proposition at all. The propo-
gition is that in the performance of this work, if you want to
use messenger boys as an illustration, we will take the entire
force of messenger boys, and they will all work together, the
fleetest backed up by the sirongest and most enduring and
most reliable. We will have not enly the fleetness of the hare,
but also the industry of the tortoige, which sometimes wins the
race. We are not going to exciude the fleetest messenger boy,
as the Senator from Utah supposes; we are not going to elimi-
nate the ablest men; we are not going to take out of the action
of the people in these matters all the wisest and best men and
leave only average men. I think he allows that there are three
wise men out of every 54, and he says they will be eliminated,
and the average man will be taken. I do not know where he
gets that noticn. It is for the very purpose of securing the
action of both the wise and good, who under the machine sys-
tem of politics are too often entirely excluded, that popular
government is proposed. If there are only three there, you need
them all the more, and we want to keep them there. We are
going to let them have their influence; and I want to say that
tey will have their influence in the community in proportion
to their wisdom. If one man is abler, smarter, more enter-
prising, and more successful than another in the community,
kis inflnence will be in proportion to his virtue and his supe-
riority over his neighbors,

I submit to the Senate that if we want to accept the illustra-
ticn of the Benator from Utah, supposing there is a difficult
task for a messenger to perform, or if we are going to under-
take to do a difficult, dangerous work—to “ecarry a message to
Garcia "—we would be more apt to succeed, we would insure
the success of the enterprise by commissioning to perform it

all the forees which were available, if it were possible to do
s0, and not by eliminating any of them. But the case is far
more conclusive than the illustration. Nothing in human ac-
tion can be compared with the combined, orderly, and sys-
tematic action of an entire people.

The proposition made by the Senator from Utah is entirely
a mistaken conception of the purposes of these provisions. He
says that there are 16 good citizens and 3 wise men. I do not
know exactly what distinction the Senator proposes to make
between the wise men and the good citizens; but by some
fantastic alchemy which he claims will be put into operstion
by direct legislation or the recall of public officials these
wise men and good citizens will lose their virtue and wisdom,
and in a sort of Dr. Jekyll fashion be changed and merged
into a dull-witted imaginary monster filled with weak or evil
passions which the Senator from Utah idealizes a8 the “ average
man.” The real average man is a much better person. The
truth is that under the outworn system of party machines
there was a subtle political chemistry which operated like a
death blight on the public activities of the best and wisest
men in many communities, and the purpose of the new plan
is to call them into the greatest activity.

This system, as I said before, is not untried as it is con-
tended. For six years the people of Oregon have had it in
operation successfully and to the entire satisfaetion of that
State. I suppose if it had not been for that actual demonstra-
tion the matter would not now receive the suppert throuzhout
the country that it is receiving, because the people of this conntry
are essentially a conservative people; they are not disposed to
depart from the old forms of government. As Thomas Jeferson
wrote in the Declaration of Independence:

All lence hath shown that mankind are more disposed to suffer
while evils are sufferable than to right themselves by abolishing the
form to which they are accustomed.

It is only upon great provocaiios, and gradually, and by trial,
experiment, labor, patience, observation, and trying these things
out that the people of any community of this country can be
induced to accept them. ’

Some Senators talk about the people of Arizona as though
they were a foreign people, from Central America or the island
of Haitl, and did not have a conception of free government and
the ability to administer their own affairs. They have gone
there and have worked out already a system of good government
for their Territory. Through that experience and that labor
and that tribulation they have made themselves able to adopt
a satisfactory and safe constitution for their own government,
and that is what they are asking Congress to recognize.

Of course, it is easy enough to reduce the whole matter to an
absurdity by imagining extreme cases, and that method is con-
tinually used in opposition to this joint resolution.

One Senator says, “ You can not have too much of a good
thing,” and then goes on to draw a ridiculous picture of some
extremes which might happen, which nobody has ever proposed,
“You can not have too much of a good thing,” he says, with
solemn dictum, in arguing this question. You ean have too
much of any good thing, and all the evil in the world, so far
from that statement being true, comes from having too much
of good things. You can have too much of anything, and when-
ever you do have too much of it, it becomes, instead of a good
thing, an evil. Everything in the world is good if you do not
have too much of it. It is no argument against this constifn-
tion or against the system of government proposed under it to
imagine extreme cases to which nobody ever proposed it should
be extended.

Wise men framed the Government of Athens, and wrote upon
the walls of their temple—one of the axioms by which the people
were to be guided—that there should not be too much of any-
thing. It means temperance and moderation. If one can not
have oo much of a good thing, the Senator should at once pro-
pose that his system of selecting only the wisest and best
should be carried to its logical conelusion, and the best and
wisest man, if he can be found, be made the absolute ruler .
of us all

I am not called upon here to defend the operation of the
ﬂzinciples of this Inw in the experiences which the people have

d with it through a great many years in the State of Oregon.
The Senator says that it is a failure, because in one Instance
there were a number of votes against a statute submitted to the
people which he says was a bad statute. A great many people
in his party might differ with him as to whether or not it was
a bad statute. It is no argument against the intelligence of the
people, supposing him to be right in that respect, that they
defeated it, even though there was a minority that voted in
favor of it. It is easy enough to pick instances in this body,

in Congress, when laws which Senators might consider to be




1911.

CONGRESSIONAL RECORD—SENATE.

3681

absurd receive the votes of a number of Senators. I am satis-
fied that this joint resolution that the Senator from Utah
characterizes as so dangerous, so unconstitutional, so absurd,
and so much without reason, just as he characterizes this
statute of Oregon, which, he said, demonstrated the stupidity
of the people of that State, because some of them voted for it;
that this joint resolution, which the Senator from Utah says
is so bad, will receive the votes of a majority of the Members
of this body. The fact that the Senator from Utah does not
agree with the statute which received the votes of a certain
number of the citizens of Oregon, even though they were a minor-
ity, is not any argument against the success of the system.

I remember one case which the Senator cited as an instance
of the incapacity of the people of Oregon, where the seine fisher-
men in the lower Columbia River proposed a law to shut off the
wheel fishermen in the upper Columbia, and the wheel fisher-
men of the upper Columbia proposed a law to shut out the seine
fishermen in the lower Columbia, and he says that the people of
Oregon showed their utter incapacity in that matter by enacting
both laws. I submit, Mr. President, that that was a very rea-
sonable and sensible thing to do. The result of it was that it
put the regulation of that matter back into the hands of the leg-
islature; and anybody who is familiar with the fishing business
in the Columbia River knows that it was a very good and sensi-
ble thing to shut it off for a while, o as to give, for at least one
year, an opportunity for the salmon to replenish the river. I do
not consider that instance, which the Senator from Utah so elab-
orates, as a reason why this system should not be adopted, nor
as any demonstration whatever that the people were not capable
of diseriminating, I think it was a case where they exercised
good judgment.

The Senator from Utah says that—

The reeall contemplates not an “ empire of laws " to be executed with
Impartiality and exactness, but an empire of men who punish not ac-
cording to some fixed and deﬁn]tel}'ﬁmcriheﬁ rule, but according to
their' andefined, unrestrained, and unlimited discretion.

There is no proposition in this constitution, sir, to suspend the
operation of law, to interfere with due process of law, or to
abolish any function of the Government. Every case that is in
litigation in Arizona, if this constitution is adopted, will come
for trial before a court constituted with the same full powers
and jorisdiction of any other trial court, with a judge chosen
by the people and sworn to execute the law. There is no provi-
sion for interfering in any way with a decree of a court except
in the ordinary processes of appeal or motion. I am at a loss
to understand the purpose of arguments of that kind against
this proposed constitution, because they are calculated to de-
ceive no one. If the statement were true, we might well vote
against this joint resolution. It is not true, but is utterly un-
founded.

He quotes John Adams—and that is as pertinent as the argu-
ment some Senators have advanced that this plan is not a repub-
lican form of government—as saying:

That form of government which is best contrived to secure an im-
partial and exact execution of the laws is the best of republics.

The constant difficulty under the present status, which the
Senator from Utah is so loath to change, is that there is neither
impartiality nor exactness in the execution of the laws. Cabals
in the Government, a8 in the case of the pure-food laws, either
consirue them out of existence or modify their application to
suit private interests. Too often it is the case in the courts that
the great and powerful escape entirely the vengeance of the law.
which is enforeced with a heavy hand upon the poor and wealk.

The Senator further says:

DBut under the system they will in the end get legislators that no
thoughtful pcoPIe ought to bave and judges whom no free people should
be satisfied with.

The word “ system ” is in italies in the REcorp; not in quota-
tion marks. ‘ Under the system!” How true it is that “ under
the system” they have had *legislators that no thoughtful
people ought to have and judges whom no free people should be
satisfied with.” The “system” of corrupt politics and corrupt
business has in many instances imposed such officials upon the
people, and I presume that that is the reason the citizens of
Arizona adopted a provision in their constitution by which they
can get legislators and judges whom a free people can be satis-
fied with, and if they are to be in reality, and not in name only,
a free people we must not take from them the means of working
out this salvation, 1

If this were an irrevocable proposition, Mr. President, such
as was attempted to be incorporated in the constitution of New
Mexico, and there were a provision in this constitution that
these measures, once adopted, could never be revoked, there
might be some reason for pausing before passing this joint reso-
lution; but the fact is that at all times they are subject to the
action of the people. There are liberal provisions for the

amendment of the constitution by the people, and if at any time
in the operation of these new agencies of popular government,
which have already been tried by the people of a great State
in this Union for a number of years, they should prove unsuc-
cessful, the same people who have adopted them have the power
to revoke them.

I submit, Mr. President, that this Senate and this country
can not afford to establish for the first time in our history the
proposition that a Territory which is to be admitted into the
Union shall not have the right, within the limits of the Con-
stitution of the United States, to frame its own local government
in accordance with the desires of its people. Should we degrade
Arizona, and by mere power force her to change her constitu-
tion, and admit her, so humbled, into the Union, every other
State, being her equal, will be likewise humiliated.

Mr. BORAH. Mr. President, I shall vote upon the pending
measure in the way which, in my judgment, will most certainly
insure these Territories admission as States to the Union. The
constitutions submitted by the respective Territories conform to
the terms of the enabling act. They are also, in my judgment,
republican in form, as that term was used and is understood
in the guaranty clause of the Federal Constitution, I propose
to vote for their admission, therefore, notwithstanding there is
one provision in the Arizona constitution to which as a principle
and policy of government I do not subscribe. But the right of
local self-government is an indispensable—and, to my mind,
should be an inviolate principle under our system, and not-
withstanding my individual views and objections I must concede
the right of the people of Arizona to settle that question for
themselves. So long as their constitution is republican in form
I feel that the proper rule is to leave the details to the people
who are to live under it.

But in view of the fact that either or both of the resolutions
require the submission of the question of the recall of judges
again to the votes of the people, I want to submit some reasons
why, in my judgment, the people should not retain it in their
constitution. In other words, I am not quite willing to cast my
vote for the constitution of Arizona without a word upon this
important subject. I am not willing that my vote shall be con-
strued as an indorsement of the principle. While it is not
unrepublican in form, I believe it to be unwise in principle.
While the people of Arizona, under the great and indispensable
and inviolate rule of local self-government, have the right to
settle it for themselves, I want, in the friendliest spirit toward
these gplendid people of Arizona, to suggest something as to the
wisdom of retaining it.

There is another reason which leads me to this conclusion,
and that is that we would have no power to keep this provision
out of the State constitution of Arizona if Arizona were once
admitted. In other words, while we might compel Arizona to
leave this provision out during the period of being admitted to
the Union, upon the admission being complete Arizona could
reinstate it in the constitution. I think, therefore, that it
serves no good purpose to demand temporarily that which we
can not effect permanently. It seems to me that we ought,
therefore, to submit this matter in reason and in argument and
leave it at last where our system of government intended all
such things should be left—to the people of the State—to settle.

The ultimate object, Mr. President, of all good government is
to at last insure an impartial distribution of justice. The pur-
pose and object from the beginning in the affairs of govern-
ment are to at last see that each and every citizen is fairly
dealt with in the administration of the law by the courts. As.
I view it, an independent and an untrammeled judiciary is in-
dispensable to the attainment of that high purpose.

When I say an “independent judiciary” I do not mean, as
has been suggested by the Senator from Washington [Mr.
PorxpexTeR], & judiciary independent of the people, but I mean
faithful construction and interpretation of the law as the peo-
a judiciary authorized to act and delegated to perform its
duties independent of any other influence than that of the
ple through their lawmaking department have written it. It
is not a fair statement of the position of those who oppose the
recall of judges to say that they desire a judiciary independent
of the people. They believe that a judiciary controlled by no
influence outward or exterior to the terms of the law is a
judieiary which best serves the interests of the people. That, in
our judgment, constitutes the fairest and ablest judiciary, and
the fairest and ablest judiciary is the best judiciary for the
people.

If I could have my way, I would elect all State judges, but
I would elect them for a reasonably long term of years and at
a time when general elections were not to be held. I would give
an opportunity free of politics as it is possible to have it for
the election by the people of their judges. But I would strive
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to remove them further from politics rather than bring them
closer and oftener to it. I would also strive to have their elec-
tions turn upon their general qualifications, their character,
learning, and standing, rather than their decision in a particular
case,

As to the Federal judiciary, I would leave it as it is. I do not
believe the wisdom of the fathers could be improved upon in this
respect. I would, however, carefully guard the Federal judi-
ciary from some influences to which I shall refer later. There
was no division, Mr. President, among those who framed the
Constitution upon the subject of life tenure for judges. Those
who wrote the Federal Constitution differed upon almost every
important subject which came before them, and differed exten-
sively and earnestly upon many of said subjects. But upon
thig, in some respects, the most important proposition upon
which they were called upon to pass, there was practically no
difference of opinion. When the measure came finally to be
voted upon as to the provision for the life tenure of judges or
service during good behavior, if I recall the history of that con-
vention correctly, there was no dissenting vote.

It is true, I believe, that Mr. Dickinson moved at one time
that the judges be subject to recall or removal by the President
upon the petition of Congress, but this received practically no
sapport. Mr. Wilson, of Pennsylvania, who was perhaps the
most thorough advocate of popular principles in the convention,
who was in favor of electing Senators by popular vote, who went
go far as to say that there was no necessity for the representa-
tive principle in government other than the fact that the people
could not all meet together, earnestly opposed even the resolu-
tion submitted by Mr. Dickinson. Upon this question, this prin-
ciple so essential and indispensable, and in some respects new,
considering the jurisdiction and the power of the court, there
were no differences of any moment bLetween the fathers who
framed the Constitution.

I desire before proceeding to the argument to call attention
to some declarations upon the part of those who have given
much attention to this subject, because I think we can not safely
proceed with a discussion of these matters dissociated entirely
from the experience and wisdom of those who have gone before.
We will find as we review their declarations that the reasons
submitted have not been changed because of any change in the
condition of affairs; in other words, the reasons which prompted
those men to do as they did and to create the judiciary in the
way they did are reasons which, it seems to me, ought to ob-
tain at 11l times, as they apply to society under whatever form
or condition that soclety may be found to exist.

It was said many thousand years ago in the Book which is
the foundation of all our building morally that—

Ye shall not respect persons in judgment ; but ye shall hear the small
as well as the great; ye shall not be afrald of the face of man.

That represents the attitude and the position of the ideal
judge. While I am frank to confess that no system which the
ingenuity of mankind can devise would bring about that exact
condition of affairs, the effort upon the part of the human family
should always be in the direction of securing that kind of a
tribunal. Again, in this same great Book it is said:

respec person of the T, nor honor
of Ttﬁg“mfg'ﬁ% ;n gfut in rigthg:usness shalt tho‘::locj'wdge thym;neiﬁfm{.’cm

The design should be to place the tribunal which distributes
justice between man and man in such a position that no in-
filnence shall work other than the single influence of administer-
ing equal and exact justice, regardless of whether the party is
poor or rich, great or small, influential or otherwise. If I mis-
take not the wisdom which has gone before, if I mistake not the
influences which control human nature, if I mistake not the
powers which effect and mold our action consciously and uncon-
sciously, the principle of the recall of judges would work against
that proposition rather than in favor of it.

The Father of our Country, in writing his letter of April 3,
1700, to Mr, Jay, notifying him of his appointment as Chief
Justice, said: ;

1
R e e Ald S eanentts tho xpyineas oF ton poobis of
the United States would depend in a considerable degree on the interpre-
tation and execution of its laws. In my opinionbﬂtheretore. it is im-

rtant that the judielary system should not only be independent in its
ﬁmum, but as perfect as possible in its formation.

John Adams said:

The dignlty and stability of government in all its branches, the
morals of the i:1;:'e|3ple, and every blessing of soclety depend so much
upon an upright and skiilful administration of justice that the jndicial

wer ought to be distinct from both the legislative and executive and
dggende.nt upon beth, t so It mady be a check upon both as both
B Tty wal axgarience 1 Cos Tatr Of axensplaTy Moce "fm"’“‘é
men of learning ence e law, exemp!
cm and attention. Their minds nhalgﬁ not
¥

tience, e88,
Edlstract&d with jarring Interests; they should not be dependent upon
any man or

of men.

Mr. Hamilton, discussing this question in one number of the
Federalist, said: :

The considerate man of every description ought to prize whatever
will tend to beget or fortify that temper In the courts, as no man can
be sure that he may not be to-morrow the victim of a spirit of in-
Justice by which he may be a gainer to-day.- And every man must now
feel that the Inevitable tendency of such a epirit is to sap the founda-
tions of public and private confidence and to induce in Pts stead uni-
versal distrust and distress.

Mr. Bayard, in the noted discussion which took place in Con-
gress over the judiciary at the beginning of the last century,
used these strong and admirable words:

Sir, the morals of our people, the peace of the country, the stabliity
of the Government rests upon the malntenance of the independence of
the judlelary. ¢ * * he essential Intemtni the permanent wel-
fare of society require this independence not, sir, on account of the
judge—that is a small consideration—but on account of those between
whom he is to decide. You calculate on the weakness of human nature,
and youn suffer the judge to be dependent on no one, lest he should be
partial to those upon whom he depends. Justice does not exist where
partlality prevails, A de ent judge can not be lm{mrtml. Independ-
ence is therefore essen to the purity of your judlcial tribunal.

Again, he said:

Let their existence depend upon the power of a certain set of men
and they can not be impartial. Justice will be trodden under foot.
Your courts will lose all public confidence and respect. The ju
will be supported by thelr partisans, who in their turn will expect im-
punity for the wrongs and violence they commit. The spirit of party
will inflamed to madness, and the moment Is not far off when this
fair count‘rty Is to be desolated with civil war. * * * The inde
dence of the judiciary was the felicity of our Constitution. * = *
rostrate your judges at the feet of party and you break down the
mounds which defend you from this torreat.

Mr. Webster said upon one oceasion :

There is nothing after all so Important to Individuals as the
right administration of justice. Thig comes home to every man; 1&3:
liberty, reputation, property, all depend upon this. No government does
its duty to the people which does not make ample and stable provision .
for the exercise of this part of its power. Nor is it enough that there
are courts which will deal justly with mere private questions. We look
to the judieial tribunal for protection against illegal or unconstitutional
acts from whatever quarter they may proceed. e courts of law, inde-
pendent judges, enlléhtened Jurles, are citadels of popular liberty as
well as temples of private justice. The most essentizl rights eonnected
with political liberty are there canvassed, disc and maintained ;
and If it should at any time so hap that these rights should be In-
vaded, there is no remedy but a rellance on the courts to protect and
vindicate them.

Upon another occasion, speaking in eulogy of the life of
Justice Story, Mr. Webster said:

I pray Heaven that we may never relinguish the independence of the
judiciary. A time-serving judge is a spectacle to inspire abhorrence,
The independent judge draws around him the t and confidence of
goclety. Law, ulay. and justice require that this should be done and
that shounld not one. And judicial decisions should command entire
acquiescence from full confidence in the purity and integrity and learn-
ing of the judge.

Mr. Kent, the first great commentator upon American law,
Eays:

The independence of the judiciary Is just as essentlal fo protect the
Constitution and laws against the encroachment of party spirit and
the tyranny of faction in a republic as it is in a monarchy to protect
the rights of the subject against the Injustice of the crown.

Mr. Story, in his well-known work on the Constitution, says:

U no other branch of the Government are the people so dependent
¢ enjoyment of sonal security and the rights of property, and
it is hardly pecessary to add that the degree of ?ro‘tactton thus afforded
is ct;nditlon.ed in turn upon the wisdom, stability, and integrity of the
courts.

We think of Edmund Burke generally as alone and only a
great orator, but he was a master of the science of politics,
using that term in its highest and best sense. Among the multi
tude of brilliant men~from that unhappy isle he stands out dis-
tinet and impressive in not only his brilliancy, but his profound
insight into government. He =aid:

Whatever is supreme in a State it ought to have as much as possible
its judicial authority so constituted as not only to de apon it, but
in some sort to balance if. It ought to give security to its justice
against its power. It ought to make its judicature, as It were, some-
thing exterior to the State.

Mr, Harrison, late President of the United States, said:

Courts are the defense of the weak. The rich and werfnol have
other resources, but the poor have not., A high-minded, Independent
udiclary that will hew to the line on questions between wealth and

bor, between the rich and the poor, s the defense and the security of
the defenseless.

Wendell Phillips during his career had something to do with
the guestion of the effect of popular sentiment upon the judi-
ciary and upon judges. He spent his brilliant career in defend-
ing a class who at that time had few defenders in any part of
this country. He realized the fact that no system could entirely
remove the judiciary from the effect and control of popular
opinion, and I realize that, do what we may and struggle as we
will, the power of popular opinion will intrude itself at times
into the temple of justice. Wendell Phillips said upon an ocea-
sion when this subject was belng discussed:

ow the unspeakable value of a high-mind enlightened,
hugae.ne‘.m {ndependent, e R :3, m}g? affec-
tion, nor hope of reward can turn from his course,
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I desire to call briefly the attention of the Senate to later
" authorities as I seek to cover some considerable time in history
in order to get a drift of opinion in this matter.

Dr. Woodrow Wilson has been quoted a number of times of
late by reason of his peculiarly honorable and high position in
public thought, and I call attention to a word from him upon
this subject. He has given it his consideration, not only from
the standpeint of a student, but of late undoubtedly, as he has
other questions, of a man in the practical affairs of life.

The recall Is a means of administrative control. If properly regulated
and devised, it is a means of restoring to administrative officials what
the initiative and referendum restore to legislators, namely, & sense of
direct responsibility to the le who choose them.

T4e recall of jndges is another matter. Judges are nmot lawmakers.
They are not administrators. Their duty is not to determine what the
law shall be, but to determine what the law i{s. Their independence,
their sense of dignity and of freedom, is of the first consequence to the
stability of the State. To apply to them the principle of the recall Is
Eo set “P thle ide}a thatd dte:erm nahtll.o?sdof wh:.t the law is must respond
0 ular Impulse and to popu u en

1!:"& sumcitl:nt that fhe people shoulgmhaw the power to change the
law when they will. It is not necessary that they should directly in-
fluence by threat of recall those who merely interpret the law already
established. The importance and desirability of the recall as a means
of administrative control ought not to be obscured by drawing it into
this other and very different fleld.

Col. Roosevelt, speaking to the people of Arizona, said:

Speaking generally, and as regards most communities under normal
conditions, I feel that it is to our self-interest, to the interest of decent
citizens who want nothmﬁ but justice in its broadest sense, not to adopt
any measure which would make judges timid, which would make them
fearful lest deciding rightly in some given case might arouse a storm
of anger, temporary but fatal. You should shun every measure which
would deprive judges of the rugged indifference and straightforward
courage which it is so preeminently the Interest of the community to
gee that they preserve.

Mr. CLAPP. Will the Senator pardon me?

The VICE PRESIDENT. Does the Senator from Idaho yield
to the Senator from Minnesota?

Mr. BORAH. 1 do. -

Mr. CLAPP. Is it not only fair to ex-President Roosevelf that
his statement, made either at that time or at some subsequent
time, to the effect that as to one of these States, at least, they
ghould have a judicial recall, should accompany his suggestion
there? I understood him to make such a suggestion later,

Mr. BORAH. I have not that statement of Col. Roosevelt,
althongh I know that he made it; and if the Senator from
Minnesota has it, I shall have no objection to incorporating it
in my remarks when I print them.

Mr, WORKS. Mr. President—

The VICE PRESIDENT. Does the Senator from Idaho yield
to the Senator from California?

Mr. BORAH. I do.

Mr. WORKS. I apprehend that the Senator from Minne-
sota refers to the State of California. In substance, Col. Roose-
velt did make the statement in my State that conditions might
exist, and he was led to believe they did exist in the State of
California, which would justify the recall of judges.

I happen to know something about how that change of senti-
ment came about. Col. Roosevelt was interviewed by certain
gentlemen, who undertook to make him believe that the condi-
tion of the judiciary was worse in the State of California than
it is elsewhere.

Now, I desire in this place to resent that sort of a statement
made with respect to the judiciary of the State of California.
It is not troe. Col. RRoosevelt was misled with respect to it
The judiciary of the State of California will compare, in my
judgment, in honesty, in integrity, and wisdom with that of any
other State in the Union. We have some bad judges in the
State of California—I suppose they have some in almost every
State in this country—but they are few and far between, and
there is no justification for the statement made by Col. Roose-
velt that the recall should be applied to the State of California
more than to any other State in this Union.

Mr. CLAPP. If the Senator from Idaho will pardon me, I
certainly did not intend to share in any reflection on California,
becausé when I called the attention of the Senator from Idaho
to the statement I had it in mind that Col. Roosevelt applied
the suggestion to Arizona.

What I wanted to say was that the quotation which the Sen-
ator from Idaho was making would seem to be made for the
purpose of using Col. Roosevelt as an authority against the
recall; and in that connection I did think his entire statement
upon the subjeet ought perhaps to be considered.

Mr. BORAH. The statement which I quoted was made by
Col. Roosevelt upon his visit to Arizona and to the people of
Arizona; and I feel entirely free to say that notwithstanding
the Colonel made some remarks in California, occasioned by a
representation as to local conditions, he still feels as he bespoke
himself in Arizona,

Mr. President, the State constitutional convention held in
1829 in the State of Virginia was one of the most remarkable
conventions of that class that has ever been held in this country.
The subjects which were up for discussion were subjects of
profound interest to the people of the entire State and had ex-
cited a great deal of discussion upon the part of the people.

The membership of the convention was extraordinary. HEx:
President Madison was a member of the convention. Ex-Presi-
dent James Monroe was its president and presided at such
times as his health would permit. The brilliant and somewhat
ill-fated genius, John Randolph, of Roanoke, was also a member
of the convention. The Chief Justice of the United States,
John Marshall, had consented to give to his native State the
benefit of the wisdom of his ripened years and, though Chief
Justice, he was a member of that convention. He was now in
his seventy-fifth year, a stately and sublime figure.

His career had been a ringularly great one. He had been a
soldier at Brandywine, at Germantown, at Stony Point, and at
Valley Forge. He had been a lawyer of surpassing ability at
the bar. He had been a Member of Congress, and as such
made the celebrated argument in the matter of the extradition
of Nash which, it is said, settled the law so far as that class
of cases is concerned.

He had represented his country at foreign courts. He had
been for years the Chief Justice of the Supreme Court, and as such
had written the opinion in the case of Marbury against Madi-
son, of Gibbons against Ogden, of McCulloch against Maryland,
the Dartmouth College case, and other noted cases, which
laid broad and firm the foundations of constitutional law in
this country. No man then living was a greater master of
constitutional law, of the science of jurisprudence, than John
Marshall, and it was in this debate that he expressed his views
with reference to this important subject. I think I can recall
a paragraph from the debate:

Advert, sir, to the dutles of a ju%ge. He must pass between the Gov-
ernment and the man whom the Government prosecutes. He has to

pass between the most powerful individual in a community and the .

orest and most unpopular. It Is of last importance that in the per-
ormance of this dut?y e preserves the utmost fairness. Need I press
the necessity of this? Does not every man feel that his own personal
security and the security of his pwf:m d ds upon that fg?mess?
The judieial department comes home its esect to every man's fireside.
It passes upon his property, his rt.?utation, his life, his all. Is it not
to the last degree important that he should be rendered perfectly and
completely independent, controlled alone by God and his conscience? 1
have always thought from my earliest Jnuth until now that the greatest
geourge an angry Heaven ever inflieted upon an ungrateful and sinning
people was an ignorant, a corrupt, or a xependent %!ci&ry.

Mr. President, we are not at liberty to wholly disregard the
views of one who not only knew the law from the study which
he had given it, but had known what it was to discharge the
duties of a judge under very trying circnmstances. He had
grappled with questions upon which the life of nations depend
and under merciless fire. No man ever more completely lived
up to the philosophy expressed from his lips than John Mar-
shall had lived up to the philosophy which he gave to the con-
vention in his declining years at the time they were framing the
constitution of Virginia.

We do not gather very much information, in my judgment,
from reading the superficial account conveyed to us by the his-
torian who begins with the discovery of America and com-
pletes in two or three volumes his history down to the present
day. In it there is very little information of the real contests,
the real conflicts which tried men’s souls, especially in the quiet
walks of life. The pomp and circumstance of war occupy much
time and space, but too little is known of the heroes who, in
quiet devotion and with unshaken courage, worked ont the
legal and constitutional prineiples upon which turned the hap-
piness of millions. But if we will delve down into the con-
troversies, the newspaper reports, and the information which
we gather in that way we will find that John Marshall lived to
a remarkable extent and in a most trying way the wisdom which
he coined in a single paragraph to that convention.

When he wrote the opinion in the case of Marbury versus
Madison, wherein it was held for the first time by the Supreme
Court of the United States that an act of Congress coming in
conflict with the Constitution was void it immediately gave rise
to earnest discussion. We were then in the formative state of
our Government. That guestion, as it was believed by many,
reached to the very basic principles of our Government, and it
was claimed that John Marshall had taken the opportunity or
advantage of his position and had legislated and written into
the Constitution a provision not there to be found. The storm
of abuse, of ecriticism, not alone upon the part of the masses
but by the great leaders of the country, was ealeulated to shake
the firmest in his conviction. It was believed that he had ren-
dered an opinion which destroyed to a large extent the principle
upon which the Government itself was supposed to rest.
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It was said here in debate a few days ago that a recall of the
judges would likely change the view that an act of Congress in
contravention of the fundamental law would still be void. I do
not attribute to the recall of judges such a disastrous effect. I
do not believe that that would happen at this time, but I have
no doubt at all from a very earnest examination of the history
of those days that it would have led at that time to a change
of that sitnation and a reversal of that rule. If anyone doubts
the extent to which the opposition went, they can ascertain by
looking into the detail of those archives which are hidden away
in the history of our Government, But Marshall never wavered.
He said, in effect, I find here a supreme fundamental law, made
by the people themselves, under a referendum, and no law made
by the representatives of the people can override a fundamental
law made by the people themselyes. He was a true friend of a
people's government.

Scarcely less bitter was the criticism at the time he rendered
his opinion in the case of Cohens v, Virginia. At that time the
Supreme Court announced for the second time that it would re-
view the decision of a State court where a Federal question was
involved. This led to the pronouncement upon the part of the
State that it wounld not abide by the decision of the court. It
was so earnestly and firmly believed that the Government was
being centralized to the extent of the destruction or elimination
of the sovereign integrity of the State that men earmestly, con-
scientiously, profoundly believed that Marshall had committed
what one distinguished writer at the time called a * judicial
crime.” John Randolph said:

All wrong, all wrong; but no man in America can tell why or wherein
it is wrong.

It was a criticism of the law, but a profound compliment to
the logie of Marshall.

Mr. President, taking the time of the Senate for a moment
longer, we find another and a more peculiarly inferesting event
when Marshall came to try, to sit as a trial judge at the trial of
Aaron Burr, Here was a man of remarkable gifts, of splendid
attainments, and, as one historian says, possessing the quickest
and most active mind that ever animated 5 feet 6 inches of clay,
charged with treason. He was abhorred, and justly so, by the
then President of the United States, the most popular man at
tlie time in the country. He was equally disliked, if not ab-
horred, by John Marshall, and yet John Marshall must preside
at the trial of the man who I have but little doubt Marshall
thought entertained within his bosom the purpese and plans of
{reason.

Juror after juror went into the box when Burr was being
tried, and stated either that he was of the opinion that Burr
was guilty, or that while perhaps technically he had escaped the
law that morally he was guiity ; and some three or four weeks
were exhausted in trying to get a jury. Finally a jury was
sworn, which no one can doubt had before it took its oath really
made up its mind as te his guilt.

There was a universal demand and a claim uipon the part of
those™in power as well as the masses of the people that this
man who was engaged in treason against his Government should
suffer the penalty. :

And yet Henry Wirt, the brilliant advoeate, said that it was
Marshall’'s decision which stepped in between Aaron Burr and
death. Marshall held to what they declared was a mere tech-
nical pretense for the purpose of preserving the life of Burr—
that unless he was personally present when the overt act was
committed he could not be tried under that indictment. Thus it
was practically withdrawn from the jury, and the jury were not
permitted to pass upon the question of his guilt or innocence,
and indeed the jury refused to return a verdict of not guilty,
in so many words, but would only consent {o say that he had
not been proven guilty in accordance with the instruction and
ihe indictment.

The concluding paragraph of Mr. Marshall's judgment in that
case is worth remembering, in view of the attack which was
made upon him. He said:

That this court does not nsur&v authority i8 most trne. That this
court dares not shrink from its duty is not less true, No man Is de-
sirous of rlacinz himself in a disagreeable situation. No man is de-
siroug of becoming the pecullar subjeet of calumny. No man, might
he let the bitter cup pass from him without self-reproach, would drain
it to the bottom. ot if he has no chofce In the case, if there is no
alternative presented to him but the dereliction of duty and the oppro-
brium of those who are denominated the world, he merits the contempt
2; h\:‘:a as ihe indignation of his country who can hesitate which to

Now, I ask my friends who say that these popular influences
do not control men: YWhat was it that enabled John Marshall
to sit upon that trial, trying a man whom he utterly detested,
without a single manifestation of passion or fear, when every
other prominent citizen of the United States seemed influenced

and controlled by that popular passion and fear? At least all

jolned with it. The President, his Cabinet, and the leaders of
public thought denounced the decision. John Marshall refused -
to permit personal hatred, popular condemnation, or fear to
enter the temple where he presided.

We can not expect human nature to be supreme in all events
and over all circumstances, it is true, but we ought to be care-
ful in the trying hour in which a judge is called upon to pass

.upon such conditions not to load him with the things which

control men in spite, ordinarily, of anything that they may do,

I would not contend for a moment that Marshall had any
keener sense of right and justice than some of the men who
criticized him, but he realized that he was in a place where he
must listen to no other influence, no other direction, than that
which was found in the provisions of the Constitution which
he was called upon to construe. Other men, unconsciously in-
fluenced by another power, arrived at just the opposite con-
clusion and were equally honest and equally upright. Will we
burden our judges in such an hour with this extra burden?

Mr. Rawle, in speaking to Marshall’s life at the dedication of
a4 monument to him in this city in 1884, and referring to the
Burr trials, said:

The impartiality which marked the conduct of those trials has never
been excelled in history. No greater display of judiclal skill and
Judicial rectitude has ever been witnessed. * * The judge was
unmoved by criticism, no matter from what quarter, and was content
to await the judgment of posterity.

The judgment of posterity has been rendered. It comes of
all classes. His masterly spirit, like that of Washington’'s,
has rebuked party lines, and men of all shades of political be-
lief and party affiliations pay willing tribute to the greatness
of his service as a judge. I quote from among a countless
throng of admirers two distinguished men of our times, and I
choose them in part because their party affiliations would not
lead them into an inconsiderate partisan eulogy. The Hon.
Richard Olney, ex-Secretary of State, upon the occasion of the
celebration of the centennial of the installation of the first Chief
Justice of the Supreme Court of the United States, said:

If it be true—as it is beyond eavil—that to Washington more than
to any other man Is due the birth of the American Nation, It Is equall
true beyond cavil that to Marshall more than to any other man is it
due that the Nation has come safely through the trylng ordeals of in-
fantile weakness and youthful effervescence and has triumphantly
emerged into well-developed and lusty manhood.

The late Edward J. Phelps, upon the same occasion but at a
different place, said:

Looking back now upon this long serles of determinations (Marshall's
decisions), it Is easy to see how different American history might have
been had they proved less salutary, less wise, and less firm. e court
did not make the Constitution, but has saved it from destruction.

Would any American, looking back over such scenes and
realizing that perhaps the difficulties which we have known are
small compared with those which we are to know, burden a
court with any other consideration or subject it to any other
influence than that of a full, faithful, and fearless construction
of the Constitution of the laws of the land, regardless of the
temporary benefits, or supposed benefits, to be derived from a
temporizing construction? The people had made the Constitu-
tion. It had been referred to them, and they had approved it.
It was the people’s law, and John Marshall, in the supreme
majesty of his genius, made it the title deed to nationality, as
the people intended it should be. Passing conditions and tem-
porary circumstances would have modified it, but he did not
accede to these condifions or cirenmstances,

Mpr. President, I only recall these matters as an illustration of
the conditions which sometimes must necessarily confront every
high judicial officer. If I can be satisfied with the purity of
the manner in which a judge is elected or selected, I want there-
after for him to be able to consult no other infiluence than that
which has been erystallized into the Constitution or the statutes
by the people, and it is just as much to the interest of the people
and to their welfare that that be so as it is to individuals or
special interests.

It is sometimes charged that the courts legislate, and that this
is one of the reasons why the recall should be adopted, to prevent
the courts from legislating. My own opinion is that it would be
only one more influence which they would have to resist in
order at times to prevent themselves or restrain themselves from
legislating.

But the charge that the courts legislate is not one which is
as important or as aggravated a charge as is sometimes sup-
posed. I grant you that there are instances in which the
courts seem to construe a statute other than as the Congress
or the legislature wrote it. I know of some instances in which
I would arrive at a different conclusion from the conclusion
reached by the court. But, Mr. President, as a matter of fact,
the pronounced instances in which a court legislates are v
few and very rare indeed, and most of those are superlndugg
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and compelled by reason of the inefficient language employed by
the lawmaking body. You find me a case where the court seems
to legislate and I will find you a statute uncertain, ambiguous,
or impossible of execution under a literal construction—a statute
not very credible to the lawmaking body.

Let me call your attention to an instance in which it was
alleged that the court legislated. We passed an immigration
act in 1884 or 1885, if I remember correctly, and we prohibited
any corporation, individual, or company from going abroad and

g persons for service or labor and bringing them to this
country. There was no exception in the rule except with ref-
erence to actors and lecturers and one or two others, and so all
other persons, in plain language, were prohibited from being
brought into this country under hire for service or labor.

The Holy Trinity Church of New York City employed a min-
ister abroad and brought him here, and some one proceeded,
under the statute, to collect the fine for violating the law.
The court below, looking at the statute, said * this includes all
persons for service and for labor. by any individual or by any
corporation,” and it rendered a judgment in favor of those who
were contending for the fine. The matter went to the Snpreme
Court, and the court held that Congress could not have intended
to include ministers, and thereby wrote into the statute, in
effect, the word * ministers.” There was no dissenting opinion
in that case.

The entire court agreed that the intent of the lawmaker was
the law, and it was clear that it was not the intent, from the
object and purposes of enacting the statute, to preclude the em-
ployment of ministers of the gospel abroad and bringing them
here to attend their church or congregation. Thereby it is true
in effect that they technically wrote into the law the word “ min-
isters.” They did it, Mr. President, in my judgment, under a
rule of law that is older by far than our jurisprudence, as old
as any jurisprudence, and that is to ascertain the real intent
of the lawmakers, taking into consideration the ohjects which
they had desired to accomplish. The court must sometimes deal
with loose legislation, and the legislators protect their own short-
comings by asserting that the court legislates.

It was =said in debate here the other day also that they had
written into the fonrteenth amendment some words not to be
found there or given a construction not justified by the lan-
guage of the fourteenth amendment. In other words, it was
contended that the fourteenth amendment was passed to apply
to negroes alome, and that the court had written into it such
laniguage as wonld cover corporations and other individuals,

A slight investigation of the history of the passage of that
amendment will show that not only does the langunage of the
amendment cover other persons, but that the design and purpose,
as shown by the debates, was that it should. It might not be
the construction which yon or I wounld arrive at with reference
to the meaning of the amendment, but the court arrived at the
conclusion that the intent of the framers of the instrument was
as they interpreted it to be. and I think the debates of Congress
will show that, T submit here some declarations on that subject
by those who were in a position to know. Roscoe Conkling,
who was in Congress at the time, afterwards said:

At the time the fourteenth amendment was ratified, as the records of
the two Houses will show, individuals and joint-stock companies were
apoealing for congressional and administrative protection against in-

dious and discriminating Btate and local taxes, One instance was
that of an express company, whose stock was owned Iuml{ hy citizens
of the Btate of New York, who came with petitions and bills seeking
acts of Congress to ald them in resisting what they deemed ap&:w.«sive
taxation in two States, and oppressive and ruinous rules of damages
applied under State laws. That complaicts of uﬁpm.ﬂinn in respect
of Ero[mrty and other rizhts, made by citizens of Northern States who
took np residence in the South, were rife. in and out of Congress, none
of us can forget: that complaints of oppression, in various forms, of
white men in the Senth—of * Union men "—were heard on every slde,
I peed not remind the court. The war and its resnlts, the condition
of the freedmen, and the manifest doty owed to them, no doubt brought
on the occasion for constitutional amendment; but when the oeeasion
came, and men set themeelves to the task, the accumnlated evils falling
within the purview of the work were the surronnding cirenmstances,
in the light of which they strove to Increase and strengthen the safe-
g-unn}s of the (_?unsumt!og and the .llaws. N

-

Senator Edmunds declared:

There 18 no word in it that did not undergo the completest serutiny.
There is no word in It that was not scanned and Intended to mean the
full and heneficial thing that it seems to mean. There was no disms-
sion omitted; there was no coneceivable posture of affairs to the people
who had it in hand which was not considered.

Senator Howard., who had charge of the report, said:

* * * The last two clauses of the first sectlon of the amendment
disable a State from depriving not merely a citizen of the TUnited
States, but any person, whoever he may be, of life, liberty, or property
withont due process of law, or from denying to him the equal protection
of the laws of the State.

So, Mr. President, we are engaged in asserting oftentimes
that there is legislation upon the part of the court, when, in

fact, it is engaged in what it must necessarily do in arriving at

the most righteous conclusion it can from ambigunous or un-
certain or complicated language and from the intent of the law-
makers. There are very few decisions found in the Supreme
Court of the United States where that is not the rule. There
are very few opinions in which it could not be justly said that
notwithstanding the statute has been construed to cover a sub-
ject not covered by the literal words it is covered by the rule
that the intent of the lawmaker is the law. That has been
true ever since we have had jurisprudence.

I do not defend, nor would it- be any compliment to the Su-
preme Court if I should, each and every opinion which has been
rendered by that court. I know that there are individual opin-
fons which do not meet with my approval and which, in my
judgment, ought to have been rendered otherwise. But take
the hundred and more years which have marked the work of
that court, dealing with the most profound questions ever sub-
mitted to a tribunal, complicated with the different rights of the
different States and the people in the States, dealing with in-
terests which involve the welfare of millions of people, and
judge it as an entirety and tell me where in the history of the
world you will find a tribunal with the record of the Supreme
Court of the United States—not always, Mr. President, beyond
the reach of possibility of error, but from day to day and year
to year and decade to decade dealing with these great ques-
tions, administering, in my judgment, the most complete justice
that has ever come from a great tribunal.

It is constantly asserted that the courts do not afford the
same rights and protection to the poor as to the rich. What
occasion will there be for a court to protect the poor man under
the recall if this poor man is in court against some powerful
individual in the community?

But, Mr. President, 1 deny this charge, and I could ecite
hundreds of cases to justify my contention. I contend that
there is no place in our Government to-day where those with-
out wealth, influence, or friends are so thoroughly protected as
in the conrts. There are miscarriages of justice, and there
always will be; there are bad decisions, and there always will
be: but on the whole our courts are not subject to this attack.
Does the execntive, the legislature, furnish the hearing and the
protection for the friendless which are furnished by the courts?
I want to recall a noted ease for illustration:

Near the close of the war a man by the name of Milligan was
arrested in Indiana for giving aid and comfort to the enemy.
Congress, the lawmaking body of the Government, had passed
a law suspending the right of the writ of habeas corpus and a
commission appointed by the executive branch of the Govern-
ment had tried him and condemned him to be shot. Here was
the Executive. and in the chair no greater man ever sat than
sat then in the chair; here was the Congress; and here, if yon
please, were the people, believing that this man was guilty of
treason, striking at the life of the Natlon—he was standing
under sentence not only of the commission but under sentence
of public opinion. Bu# when his case was taken to the Su-
preme Conrt of the United States, that tribunal, overriding the
action of the Executive and overriding the action of Congress,
said this man is entifled, according to this instrument which
guides us, to a jury trial; and standing alone, with almost
every man’s hand against him, that tribunal threw about him
the gnaranties of that instroment which the people had made
for the protection of all. The bitterness, the hatred of eivil
war, all the fiendish, ghoulish malevolence of that conflict could
not weigh against this condemned traitor.

Tet me read a paragraph or two from that decision. It
thrills one with pride and exaltation that they could come in
such an hour from our courts:

Time has proven the discernment of our ancestors, for even these
rovisions, exp In such plain English words that it would eeem
he ingenulty of man counld not evade them, are now, after the lapse
of more than 70 years, songht to be avoided. Those great and good
men foresaw that troublons times wonld arise, when rulers and people
wonld become restive under restraint and seek by sharp and decisive
measures to aceomplish ends deemed jnst and proper and that the prin-
ciples of constitutional liberty wonld be in peril nnless established by
irrepealable law. The history of the world had tanght them that what
wns done In the past might be attempted In the future. The Constl-
tution of the United States is a law for rulers and

ple :?Inally in
war and In ce and covers with the shield of its pmg:tlon classes
of men at all times and under all cirenmstances.

® ®

The ecrimes with which Milligan was charged were of the gravest
character, and the petition and exhibits in the record. which must
here be taken as trve, admit his-gnilt. Put, whatever his desert of pun-
ishment may be, it s more important to the conntry and to every citizen
that he should not be punished under an illegal sentence, sanctioned
by this court of last resort, than that he shonld be punished at all.
The laws which Protect the liberties of the whole people must mot be
violnted or set aside in order to inflict, even upon the gullty, nnanthor-

1zed, though merited, justice,

My friends, we demand perfection, the absence of all mistakes,
from all bodies and departments except our own. Has Congress
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no mistakes to its credit? Have the State legislatures, elected
every year or two years fresh from the people, made no mis-
takes? Its names are legion. Have juries drawn fresh from
the people and recalled for each trial made no mistakes? Lord
Brougham said:

In my mind he was guilty of no error, he was chargeable with no
exaggeration, he was betrayed by his fancy into no metaphor, who once
said that all we see about us, kings, lon and commons—ithe whole
machinery of the State—all the purposes of the system and its varied
workings, end in gimply bringing 12 good men into a box.

But with all this and these mistakes we will not abolish State
legislatures nor juries. We know that with some mistakes there
is yet incaleculable good. With some poor or bad decisions there
are thousands which administer justice and enforce rights be-
tween man and man. With some poor or bad judges there are
hundreds and hundreds brave, fearless, and incorruptible, Asa
whole, our system is the admiration of every people on the globe,

When we view our jurisprudence as a whole, when we take
its work from the beginning until now, may not we justly and
truly say, as was sald by the lawgiver of Israel:

What nation is there so great that hath statutes and judgments so
righteous as all this law which I set before you this day?

No one will be quicker to admit than the people themselves
that there comes a time in dealing with the affairs of men
when there should be not hasty action, but enforced delay and
consideration. It is not because men disbelieve, if you please,
in the power of the people, but they believe that as a practical
matter of administering government these conditions must
exist in order that the people’s rights may be preserved. It is
no compliment to a people to say that calmness and considera-
tion are not to be elements of their final judgments.

I know, too, Mr. President, that politics sometimes has its in-
fluence in the highest court. I should like to legislate to prevent
rather than to accentuate it. I know there are times when these
influences are felt and that the court ought not to give attention
to such influences. We all concede that the controversy is how
to diminish the effect of it rather than how to increase it; and
in my humble jndgment the recall of judges, instead of diminigh-
ing, would increase it. It would necessarily bring it into poli-
tics; you could not prevent it. Merciful justice! have we not
enough polities in our system already, such as it is? Shall we
now include the courts? You are much mistaken if you think
the people want more politics; they want less. If you will give
me a lawmaking department which is intelligent and true to the
people, an executive department fearless and true with the
judicial system which we now have, I will show you the best
governed and the happiest people in the world,

But, Mr. President, I am not only opposed to the popular re-
call, but I am opposed to private recall. I am opposed to the
subtle, silent system which has grown up in this country to a
remarkable extent unknown to most people—that of exercising
an influence upon Federal judges through the executive depart-
ments of our Government. If there is going to be a recall, we
want a popular recall. We want a people's recall. We want it
in the open and not in quiet and subtle ways by devious and un-
discovered methods. We want the privacy sought to be estab-
lished between Federal judges and the heads of departments for-

+ ever condemned and damned. It is viclous, indefensible, and
ought to forever discredit the judge who would brook it or the
department head which would seek it.

I am not going to discuss this at length at this time. I hope
to do so at a later date. I only want to say now it is well
known to those who have examined and watched the system
that, during the last few years, when certain departments here
are interested in a question they have a system by which they
get for a particular cause a judge off the bench that they want
off and another on that they want on. They have a system of
transfer and exchange carried on formally under the statute,
but in fact through the impudent exertion of power upon the
part of the interested department. If the time ever comes in
this country when the people of the country understand that
there is any string attached to a Federal judge which they do
not through established laws hold, they will not only elect, but
they will recall their Federal judges. Those who are preach-
ing against the recall of judges throughout this country must
be careful that they do not adopt a system which will far
outweigh the strength of their words and overcome their argu-
ments. When the system goes so far that an assistant United
States attorney privately approaches a Federal judge to sug-
gest that he disqualify himself to sit in a particular case or
formally consent to be transferred because some one else is
wanted to try the case, it is time that the system should be
exposed. The statutes provide for changes when necessary
because of disqualification or an extra amount of business, but
it contemplates that it be done in the open, and if a judge is

actually disqualified let the disqualification be shown in the
presence of the contending parties.

Another practice has been growing up year by year for the
last few years, until, in my opinion, much of the strength of
the recall to-day arises out of the belief that those who may
effect the promotion of judges exert through the different de-
partments an influence that ought not to be submitted to under
any circumstances. Those who want to prevent a recall in
this country must not play politics with the Federal judiciary,
nor seek to select judges for particular eases other than in the
way prescribed by statute. They will not be able to withstand
the demand to make judges subject to the recall of the people
unless those judges are permitted to act without being subject
to the suspicion that they are subject to a private recall. Be
it said fo the credit of the Federal bench that generally it has
as much contempt for this system as it ought to have.

Speaking for myself, I would not as a result of it establish
a popular recall as to judges, but I would make haste in all
proper ways to recall and forever condemn those who would
seek to perpetuate the system. Our judiclary has never been
subject to criticism, except in those Instances where there was
an extraordinary, a persistent, and a determined effort to bring
to bear the influence of politics, It is just in proportion as that
influence has had its effect that our judiclary is subject to
criticism.

Mr. President, I maintain that in writing a law, in placing
upon the statute books a guide or rule of action for men, we
ought to listen closely to the instructions of a well-formed and
well-sustained public opinion. I am aware that the complex
and involved conditions of modern questions require much
study and long training wpon the part of the successful legis-
Iator. But this is only a part of the equipment and only a part
of that which should go into the law. Upon no question with
which we deal here can we afford to ignore that wholesome,
practical wisdom born of the reflection and experience of
00,000,000 people. It is a remarkably safe guide. It has served
this country well when wise statesmen seemed powerless to
determine upon a policy. It hasin it something of that strength,
that saving common sense, that intunitive sense of equity and
justice not always found outside of the great forum wlhere men
gather wisdom in the actual struggle for existence. The law
should embody in its enactment not only the technieal skill
and more profound insight of the trained legislator but it should
embody as nearly as may be the practical information of the
railroad owner and the laborer, of the banker and the farmer,
the merchant and the lawyer, and the countless thousands
upon whose integrity and industry rests the whole vast fabrie
of modern business and out of whose experience must come
also our humane and beneficent policies.

But after the law is written the man who construes it, and
by its terms measures out to each citizen his duty or his obliga-
tion, ghould consider nothing but the terms of the law as writ-
ten. He bhas nothing to do with its leniency or its harshness,
its wisdom or its unwisdom. He is not to consider the effect
of its enforcement unless it be when there is doubt as to its
terms. He can not consider his own interest, he can not seek
the advice of friends, and he can serve the people in no other
way than by faithfully construing the law which the people,
through the law-making department, have written. Though the
public welfare, the public interest, and public sentiment seem
to be on one side and only the legal rights of an humble, ob-
scure citizen upon the other, his duty is still the same. He is
an unworthy judge if he considers otherwise. Ile must reply
to all influences, be they private or public, as the chief justice
replied to the English king who sent to know if he would con-
sult with him before rendering his decision: * When the cause
is submitted I will decide as becomes the chief justice of
England.” If the law be a bad law, detrimental to the public
welfare, the people may modify or repeal it. But the judge
who legislates not only violates his oath, but undermines the
basie principles of our institutions and opens the door to in-
justice and fraud.

The most paltry being who slimes his way through the ma-
chinery of government is the judge who secks to locate the
popular side of a justiciable controversy. The man of small
fortune or limited means will always suffer in a contest with
influence or wealth in such a court. Instead of a trial, if he
has a just cause, he will get demurrers and postponements,
costs, and that delay which in the end constitutes a denial of
justice. How many lawyers representing a poor or obscure
client have not heard the client breathe a prayer of relief if it
could be said to him, “This judge Hefore whom you are going.
will decide absolutely as he sees the law; the influence of your
antagonist will not affect him.” TUnless a judge is corrupt or

in some such way at fault, which things may always be dealt
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with under the law, I want him to know when he t: kes his
oath that he is to serve the stated time for which he 1 1s been
elected or chosen. I want him to feel and know that or that
length of time he can walk unafraid in constant compa 1y with
his own conscience and follow, without fear or favor, Lhe light
of his own intellect. The distribution of justice is the most
solemn and most difficult task which government imposes upon
men. Human nature is weak for the task at best. Remember-
ing this, we should not impose upon those who are called to this
high service our selfishness, our objections, our prejudices, our
partisanship, unrestrained by their oath or their obligations,
unsteadied by their sense of responsibility. We should rather
brace and prop them for the work in a way best calculated to
inspire courage, confidence, and independence. It is my delib-
erate and uncompromiging opinion that without a free, untram-
meled, independent judiciary popular government, the govern-
ment of the people, by the people, and for the people, would be
a delusion—a taunting, tormenting delusion. That is the un-
broken record from the dicasteries of Athens to the mimic
tribunals of justice which are found to-day in some of the
Republics to the south.

I am afraid that the principle of the recall ag applied to
Jndges will tend to establish the rule of the majority in matters
of judieinl controversy. It will tend to make decisions bear the
color and drift of majority rule or party domination rather than
that of a faithful rendition of the law and the facts. What is
the basic principle of democratic or republican government?
We sometimes urge that the first principle is that the majority
shall rule. That is troe in making laws and determining pol-
icies, but it has no place in and will destroy republican govern-
ment if applied to the courts or to controversies to be deter-
mined under the law. There all men are equal. Back of the
rule of the majority is the great principle of equality, the
basie, bedrock principle of free government. The difference
between the old democracies or republies, which perished, and
ours, is that the ancient republics counld devise no way by which
to shield the rights of the minority. Though the majority
must rule, yet a government which has no method for protecting
the rights of the minority—for it has rights—is a despotic
government, I do not care whether you call it a monarchy, an
aristocracy, or a republic. A government which will not pro-
tect me in my rights, though I stand alone and against all
my neighbors, is a despotic government. If our courts are
taught to listen, trained by this subtle process of the years to
hearken to the voice of the majority, to whom will the minority
appeal for relief? If the voice of the majority controls, if
this principle finally comes to be recognized in the timidity of
judges, to what power in our Government will the isolated, the
unfortunate, the humble, and the poor go for relief? Where
will those without prestige, without wealth or social rank go
for protection?

It is easy, Mr. President, in our zeal to put forward under the
guise of popular government things which will challenge the
saneness or practicability of the entire movement and thus
bring discredit and defeat to great and important measures. It
is indispensable to the success of all efforts to secure results for
the people that we should distingnish at all times in proposed
changes between that which experience has proven to be evil
and that which experience has proven to be good. We must not
mistake the mere spirit of reckless change for the throes of
progress, The intellectual capital of a single decade is too small
upon which to proceed to the business of changing the funda-
mental basis of government—we must add to it the accumulated
experience of all the past. Many a splendid movement for
better government has become surfeited with an excess of ec-
stasy and thus surfeiting * sicken and so die.” It requires just
as much judgment, coolness, and persistency, just as much com-
nion sense, just as shrewd and keen a regard for the common
experience and the peculiar qualities of human nature to
achieve good legislation for the people as it does to enact the
bad. When we take an unwise or an impractical position we
have contributed something to the victory of the opposition.

There is a vast amount of practical common sense in the
ordinary American citizen. He is never long in error. He loves
liberty, but he also in the end demands security and stability.
He would not long accept a proposition which would imperil the
stability and independence of the judicial system for which his
ancestors fought for three centuries. One of the main questions
settled by the English revolution of 1688 was that the people
ghould have the right to appeal for protection to an independent
tribunal of justice, Prior to that time the judges were sub-
ject to removal by the King. TUnder this power he took some
of the keenest intellects and brightest minds of the English bar
and made of them the corrupt and willing instruments of op-
pression and injustice. Rather than to go before such a tri-
bunal Essex took his own life in the tower. Under this system

Pemberton was appointed, that he might preside at the trial of
Russel, and was then recalled because his instructions, though
strikingly unfair and partial, were not sufficiently brutal to
satisfy the insatiable monster who had given him his soiled and
polluted ermine. TUnder such a system the martyr of English
liberty, Sydney, was beheaded; freedom of speech was de-
stroyed, habeas corpus denied, and individual rights trampled
under foot. So when the English yeomanry drove their mon-
arch from the throne they wrote into the terms of the “act of
settlement ” that * judges' commissions be made during good
behavior and their salary ascertained and established.” This
took it out of the power of the King to remove the judges and
out of his power to impoverish them by withholding their
salary, This was the first step toward an independent judi-
ciary, and it was not long until the great English orator could
truly say, in speaking of this to the English people:

Though it was but a cottage with a thatched roof which the four
winds could enter, the King could not.

Thereafter, instead of Jeffreys denouncing and cursing from
the bench the aged Baxter, instead of Dudley taunting and tor-
menting the New England colonists, instead of Scroggs and
Saunders, subtle and dextrous instruments of tyranny, we have
Somers and Holt, and York and Hardwick, and Eldon and
Mansfield laying deep and firm the great principles of English
law and English justice, principles which still shield and guard
the personal rights of every member of the English-speaking
race, principles which our fathers were careful to bring here,
principles which every American citizen would unhesitatingly
shoulder his musket to defend and preserve.

No less fruitful of great names and commanding fizures has
been the system in our own country. Jay and Marshall, Taney
and Kent and Story and that line of judges, reaching down to
the distinguished and cultured Chief Justice who now presides
over the Supreme Court. The intellect, the character, the best
there was in these men of heart and mind, years of consecra-
tion and toil, are embedded in our jurisprudence, and consti-
tute to-day the greatest of all guaranties for the perpetunity of
our institutions and the continued happiness and prosperity of
the common people.

Sir, it seems to me that the experience of the past has closed
the discussion as to the necessity of an independent judiciary.
A feeble, a timid, an obedient judiciary, whether to popular
demand or king, has always in the end proven to be an incom-
petent, a cruel, or a corrupt judleiary. Such a judiciary leaves
human rights uncertain and worthless, unsettles titles, destroys
values, leaves the workman and the employer alike without pro-
tection or gunidance, and has more than once demoralized or
destroyed governments. Trade, commerce, or labor have never,
and will never, flourish or prosper under an unstable and un-
reliable system of courts. Whether you look upon the wreck
of anclent republics and democracies where the courts yielded
their decisions to the triumphant faction or party or to modern
monarchies where the miserable instruments of kingly power
served well their master, whenever and wherever in all history
you find a dependent judiciary you find that it is the man of
limited means, the poor man, who suffers first and suffers most—
the man who has not the wealth to purchase immunity or the
prestige to command decrees.

If there is any man in the world who is interested in having
a brave, able, fearless, independent judiciary, judges who will,
as against influence or power, political or financial, interpret
the law as it is written, it is the man of limited or no means.
His small holding, the honor of his name, his liberty, even his
life, may be in jeopardy. If go, does he want a judge who will
listen to wealthy friends or political advisers? Does he want
to approach a tribunal above which rests the threat of political
humiliation or punishment? Does he want to meet in eourt
some political dictator? I repeat, the man of influence, of
means, may confend against such eodds, but the humble citizen
without prestige or wealth can not do so. We owe it to our-
selves and to posterity, to the institutions under which we live,
and above all to the common people of this country, to see to
it that our judiciary is placed, as nearly as human ingenuity
can do so, beyond the reach of influence or any of the things
which may cloud the mind with passion or fear or dull the
conscience to the highest demands of even-handed justice.

Mr, President, in order that what we do for the people may
be permanent and beneficial, in order that our honest purposes
may not come back cursed with frailty and impotency, let us
not ignore the plainest dictates of reason and the soundest
principles evoked out of all these years of experience. While
we pursue with unwonted zeal the abstract rights of man we
are at the same time bound to remember man's nature. We
want liberty and popular government, to be sure; but unless
these are accompanied with wisdom and justice, unless there
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goes along with all reforms the homely, practical, eommon
sense which takes notice of man's vices as well as his virtues
our efforts will end at last in the misery of failure. When the
people have written the law, then let us have an independent
judge, free from any political fear, to interpret the law as writ-
ten until the people rewrite it. The people’s courts can no
more survive the demoralizing effect of the vices of majorities
in the administration of justice than the king's courts could
stand against the influence of their masters.

Sir, we can never, never afford to forget that a republie, too,
must have its element of stability—its fundamental law and its
independent judiciary to construe and apply it. A democracy
can not be as changeful as the moods of a day and long endure,
A republic must have in it the element of respect and rever-
ence, of devotion to its institutions and loyalty to its traditions.
It, too, must have its altars, its memory of sacrifices—something
for which men are willing to die. If the time ever comes when
the fundamental principles of our Government as embodied in
our Constitution no longer hold the respect and fealty of a
majority of our people popular government will, as a practical
fact, not long survive that hour, The poorer classes, the over-
worked and humble, those without wealth, influence, and stand-
ing will ery for rest and find it in any form of government which
can give it to them. I look upon an independent judiciary as
the very keystone to the arch of popular government. Without
it the wit of man never has and never can devise a popular
scheme of government that will long protect the rights of the
ordinary citizen.

I have often thought if there is a sacred spot on the face of
God's footstool made so by the institutions of man it is in front
of the tribunal where presides the Chief Justice of the United
States. There you may take the poorest, the most unfortunate
individual in the land and he is heard, heard, sir, as if he stood
clothed with all the influence which wealth and friends could
bestow. Though he stands there with every man’s hand against
him and every right denied, that tribunal throws about him
the guaranties and protection of the Constitution, the funda-
mental law which the people have made for the protection of
all, and he stands upon an equality with every other man in the
land. Even thoungh he be too impecunious to file a brief, with no
less care will those painstaking and overworked and devoted
men examine into and determine his cause. And if in the end
judgment shall be rendered in his favor, if need be the power
of this Union will enforce its ferms. Do we appreciate the
worth of this tribunal and the great underlying principles which
have made it what it is? Do we understand how this Govern-
ment of ours without this steadying, stable, immovable triburial
of justice would go to pieces in a decade? A decade, Mr. Presi-
dent! Rather should we say to all practical effects it would
depart in a night. Not a court beyond the possibility of error,
not a court whose opinions are to be deemed above the reach of
fair and honest criticism, but a court which, whether viewed
as to the reach and scope and power of its jurisdiction or as to
its influence and standing, its ability and learning, its dedica-
tion and consecration to the service of mankind, is the greatest
tribunal for order and justice yet created among men.

1 sympathize fully and I want to cooperate at all times with
those who wonld make the political side of our Government
more responsive and more obedient to the demands of the peo-
ple. I know that changed conditions demand a change in the
details of our Government upon its political side. But the
rules by which men who distribute justice are to be governed
and the influences which embarrass them in this high work
are the same now and will always be the same as they have
ever been. Let us not impeach the saneness and the worth of
our great cause by challenging the great and ind!spensable prin-
ciple of an independent judiciary. Let us not misiead the peo-
ple into the belief that their interests or their welfare lies in
the direction of justice tempered with popular opinion. Let
ns not draw these tribunals, before which must come the rich
and the poor, the great and the small, the powerful and the
weak, closer, even still closer, than now, to the passions and tur-
moils of politics. Let us cling to this principle of an inde-
pendent judiciary as of old they would cling to the horns of the
altar.

Mr, ROOT. Mr. President, the act of June 20, 1910, provides
for the adoption of a constitution by the people of Arizona. It
is further provided in the twenty-second section of the act:

Sgc. 22, That when sald constitution and such provislons thereof
as have been separately submitted shall have been duly ratified by the
people of Arizona, as aforesaid, a certified copy of the same shall be
submitted to the President of the United States and to Congress for
approval, together with the statement of the votes ecast thereon and
upon any provisions thereof which were separately submitted to and
voted upon by the people. And if Congress and the President approve

sald constitution and the said separate provisions thereof, if any, or if
the President approves the same and Congress fails to disapprove the

same during the next session thereof, them and in that event
the President shall certify sald facts to the governor of Arlzona, who
shall, within 30 days after the receipt of gaid notification from the
President of the United States, issue proclamation for the election
of the State and county officers.

The act further provides, in section 23:

When said election of State and county officers, members of the legls-
lature, and Representative in Congress, and other officers above pro-
vided for shall be held and the returns thereof made, canvassed, and
certified, as hereinbefore provided, the Iguvernor of the Territory of
Arizona shall certify the resnlt of said election as canvassed and certl-
fied, as herein provided, to the President of the United States, who
thereupon shall immediately issue his proclamation announcing the
result of said election so ascertained, and upon the issnance of sald proe-
lamation by the President of the United States the proposed State of
Arizona shall be deemed admitted by Congress into the Union by virtue
of this act on an egual footing with the other States.

The joint resolution which is now before the Senate provides:

That the Territories of New Mexico and Arizona are hereby admitted
into the Union upon an equal footing with the original States, In ac-
cordance with the terms of the enabling act approved June 20, 1910,
upon the terms and conditions hereinafter set forth.

“The terms and conditions hereinafter set forth™ are, in
substance, the requirement that the people of New Mexico shall
again vote upon that provision of their proposed constitution
which relates to the amendment of the constitution and that the
people of Arizona shall again vote upon the provision of the
proposed constitution which relates to the recall of the oflicers,
including the recall of judicial officers. The provision is that
if the people of Arizona, voting upon this clause of the consti-
tution which relates to the recall of judges, shall vote to amend
the constitution so as to omit judicial officers from the recall
provision, then that amendment shall become a part of the con-
stitution; but if the same shall fail of such majority, then the
section relating to recall shall remain a part of said consti-
tution.

It follows necessarily, sir, from the provisions which I have
read, that the constitution of Arizona and the provision of that
constitution relating to the recall of judges is now before the
Senate for its approval or disapproval. No man can say that
his vote here fails to commit him to the approval of a recall
of judges or to a disapproval of that recall. We have resolved
that the Territory of Arizona shall be admitted to the Union
if the Congress approve the constitution that its people have
framed, and only if the Congress approve or if the President
approve and the Congress does not approve. The question is
squarely and sharply defined. We can not in our vote upon
this joint resolution escape an expression of the position taken
by the Congress of the United States upon the proposal that
judges shall be liable to recall by a popular vote, What we say
here is of little consequence; what we do here ig of vast impor-
tance to the people of our country and to the development of
our system of government.

The Supreme Court of the United States has decided in the
Coyle case, the case relating to the right of the people of Okla-
homa to change the location of their State capital, notwith-
standing the provision of the enabling act which forbade that
change, that after a Territory has once been admifted as a
State, the provisions of the enabling act do not control the
action of the State—the court has held that the admission of
the State upon an equality with all the other States of the
Union carries with it the power to regulate by constitutional
provision and by legislation under the State constitution all
the matters which are within the scope of authority of any of
the States in the Union. The moment the enabling act is
passed, the conditions are complied with, and the proclamation
is issued, the power of the National- Congress over the great
field of local self-control has ended.

In the consideration and action of the Senate upon this joint
resolution, we speak the last word that it is competent for us
to speak regarding the provisions of the State's constitution.
The law of the United States under which this Territory is
to be admitted has required, and now requires, that the ad-
mission shall be only upon the presentation to us of a con-
stitution that we approve. The question before the Senate is,
Do we now approve the provisions of the Arizona constitu-
tion? If we do, the State will be admitted under that con-
stitution in accordance with the terms of the enabling act; and
it will be admitted in accordance with the terms of that act
because the constitution has the approval of the Congress of
the United States. Are we ready, Mr. President, to approve
this provision? If we are, we shall say so by our action upon
this joint resolution. If we are not ready to approve this
provision of this constitution, we are bound by the law we our-
selves have enacted to make that known by our action, and we
oag not escape the responsibility for or the consequences of that
ac

What is the provision relating to the recall of judges? It is
contained in the eighth article of the constitution which is before
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us for approval or disapproval. The first section of that article
provides :

SecTI0N 1. Every public officer in the State of Arizona holding an elec-
tive office, either by election or a?pointment, is subject to recall from such
office Ly the gualified electors of the electoral distriet from which can-
didates are elected to such office. Such electoral district may include
the whole State. Such number of said electors as shall equal 25 ‘)er
cent of the numbers of votes cast at the last preceding general election
for all of the candidates for the office held by such officer may by peti-
tion, which shall be known as a reeall petition, demand his recall.

Bec. 2. Every recall petitlon must contain a general statement, in not
more than 200 words, of the grounds of such demand, and must be filed
in the office in which petitions for nominations to the office held by
the incumbent are required to be filed

Then follow provisions relating to signatures and statements
of the residence of the signers. .

Sgc. 8. If said officer shall offer his resignation, it shall be accepted,
and the vacancy shall be filled as may be provlde& bt{ law. If he shall
not resign within five days after a recall tgetmlm is tiled, a special elec-
tion shall be ordered to be held, not less than 20 nor more than 30 days
after such order, to determine whether such officer shall be recalled.
On the ballots at sald election shall be printed the reasons, as set forth
in the petition, for demanding his recall, and, In not more than 200
words, the officer’s ilustlﬁcntion of his course In office. He shall continue
to perform the duties of his office until the result of said election shall
have been o!ﬂc!all{l declared.

SEC. 4. Unless he otherwise request, In writing, his name shall be
placed as a candidate on the official ballot without nomination. Other
eandidates for the office may be nominated to be voted for at said elec-
tion. The candidate who shall receive the highest number of votes
ghall be declared elected for the remainder of the term. Unless the in-
cumbent receive the highest number of votes, he shall be deemed to be
removed from office upon qualification of his successor.

To summarize these provisions, sir, they amount to this, that
at any time after a period of six months one-fourth of the per-
sons who voted at the last election in the State or in the
judicial district may, by signing and filing a petition, deprive
any judicial officer of the right to his office which he has se-
cured by his election through the casting of a majority of the
votes for him in the election. The effect of that is that one-
fourth of the electors may decree and effect a reconsideration
of the election. That is guite independent, sir, of any action
by a majority of the electors at the election which is thereafter
to be held. The mere filing of the petition by approximately
one-half of the men who voted against a judge sets at naught
his election, deprives him of his right to the office, and compels
him to seek a new title to the office through another election;
and in that other election to which he has to submit himself he
has not only to defend his course, to justify his conduet upon
the bench, but he has to enter into a contest as against the
popularity, the merits, the claims to recognition of one or any
number of opposing candidates.

His right to the office to which he has been elected being
swept away, he is obliged to go before the people and retry the
question of their preference; it may be as between him and
the man he has defeated, or between him and some other pos-
gibly more popular candidate, under the penalty of ignominy
and disgrace following upon the removed official, if his popu-
larity has waned or a stronger and more popular candidate is
nominated against him. That is the tenure of judicial office
which this constitution proposes to establish in the State of
Arizona, if that State be now constituted by our approval of
this provision.

Let me ask the Senate to consider for a moment what will be
the necessary working of such a system? We all know that
from time to time there arise in all courts cases which enlist
great popular interest. Sometimes they are eases in which men
are accused of crime and there is a well-founded and general
public abhorrence of the crime. I submit to the experience of
the Members of the Senate the suggestion that the tendency of
the public in their abhorrence of a great crime is to assume that
the man who is declared by the police authorities to be respon-
sible for it is responsible, to overlook questions of evidence as
to whether he be the true criminal and questions as to the de-
gree and character of his guilt, and to assume that the man who
is charged is the man who is gunilty. The more atrocious the
crime the more general and customary is this tendency to con-
demn a person who is charged with its commission.

Sometimes questions which attract public interest are ques-
tions having a pelitical bearing. In our complicated system of
government it frequently happens that questions are submitted
to the courts upon the determination of which must depend the
success of one party or another in establishing its views or in
securing the control of the machinery of government. It is but
a few days since the courts of my own State passed upon a
question as to the valldity of the apportionment of the State,
and upon their decision rested, perhaps, the question whether
one or the other of the great political parties should have con-
trol of the government of the State.

Such cases are frequently arising in all of our States, and it

Irequently happens that there is great public excitement, intense

interest, strong desire to have the decision in accordance with
the views of political partisans, who naturally consider the view
of their own party to be the correct view.

Sometimes such guestions arise from the conflict of religious
opinions. I have heard it said in this Hall to-day that courts
can never pass upon religious gquestions, Ah, Mr. President,
would any Senator say that no court can enforce the provisions
of our Constitution in favor of religious liberty? New sects are
continually arising in our country, and the votaries of the
religious views of those sects are at the beginning small and
insignificant minorities. Questions regarding their rights as re-
ligious bodies, questions regarding their rights to freedom of
worship and of expression, are protected by the provisions of
our constitutions, and against the wish, against the prejudice,
against the passion of the vast majority of the people, the
courts, and the courts alone, can maintain the rights of the few
to pursue the dictates of their own consclence rather than the
will of the majority.

Sometimes questions arise upon those limitations which our
constitutions impose npon the action of legislatures and execu-
tive officers and people alike by those great rules that protect
liberty and property against the power of government wherever
it be vested.

Now, sir, plcture to yourselves a judge before whom one of
these cases is brought. A few people, a single man, is upon
one side. The powers of a government are upon the other side.
For the few and the weak there stand only the rules of law.
Upon the other side stands the public desire to have a decision
in accordance with the public interest or the public feeling.
Picture to yourselves the judge who is called upon to decide
one of those cases, and consider what his frame of mind and
condition of feeling must be when he knows that if he decides
against public feeling immediately a recall petition will be
signed and filed, and the great body of the people against whose
wish he has ruled will be called upon, will be required, to vote
whether they prefer him to some man who has never offended
publie opinion.

Upon all these cases, sir, so far as they depend upon evi-
dence—and a vast majority of them do depend upon evidence—
which is produced in the trial and which enters into the record
of the case, the public does not see the record. It receives its
information from the press. I beg the Senate to recall the
reports of frials and arguments in our courts which they have
been accnstomed to see in the public press. The conditions of
newspaper enterprise do mot permit the publication of the full
record of any trial. The gentlemen of the press, eager to
secure items of news that will be interesting to the readers of
their papers, catch upon the spectacular and interesting and
startling incidents of the trial and reproduce them in their
columns,

The judge is to pass upon the evidence that appears in the
record, but he is to be judged upon the newspaper reports of the
trial. And to whom, sir, will the judge try that case? To
whom will counsel argue that ease? What will become of that
spirit which pervades every true court of justice, in which the
facts as ascertained and the law interpreted and these alone form
the basig of judgment? Ts it in human nature that a judge, sit-
ting under such circumstances as are exhibited by this provision
which I have read, shall do other than try his case rather to
the reporters than to his conscience, to his knowledge of the
law, and to his understanding of the facts? For at every step
the judge is upon trial. His defense will not come when he
has the opportunity to put 200 words of justification onto
the ballot. His defense will begin with the first step in the
trial of the cause. Human nature can not work otherwise. In
all these great cases of public interest the judge will be on trial
on the newspaper record, and in thatf trial he will take a far
deeper interest than in the trial of the defendant or in the
rights of the parties upon the record of the court.

Let me illustrate the way in which this provision is bound to
work by reading from a newspaper called the People's Paper,
published in Los Angeles, Cal., Saturday, April 15, 1911. In
large black letters:

Aroused people to recall judge.

In large, but not so large black letters below :

Los Angeles will be first to use new law and oust unlon persecutor
from the bench,

In large black letters, but still not so large:

To recall Judge Joseph Chambers for persecuting union strikers Is
now the decla pur{mﬁe of Los Angeles SBociallsts and union men,
who assert that immediately upon the passage of the State recall amend-
ment Chambers will be the first judge in California to receive the atten-
tlon of an aroused people, determined to oust him from the benclh.

The recall petition will set forth that this judge raised the bLail of
three union men, John Crelly, R. L. Murray, and Iqsnac Libby, from the

usual £50 to the outrageous sum of $300 Erbmtm; 50 thatdth& marximum
u , AN erefore in

fine for their alleged offense of picketing
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making their bonds six times as large as the h
Chambers must have determined to punish the s
conld have an opportunity to declare them innocent.

Why a j on the bench, the petition will recite, should have thus
made himself an open partisan the Merchants and Man rers’
Association can only be explained by the fact that out of the 310 metal
trades mechanics, brewery workers, and other union strikers arrested
and taken to the police conrt only 4 convictions were obtained.

Plainly, the public and jurymen believed these men innocent.

Plainly, the judge concluded that if strikers were to be punished it
mnst be done before trial.

The petition will then show that the average worki has little
money, a8 Chambers well knows, and therefore he pract cu.lig attemPted
to harass them with imprisonment an unknown number of days in a
vile jail awniting trial by demanding of each striker $300 cash bail.

Mr. President, I do not know whether this recall petition
which is ontlined there was ever filed. I do not know what
action was taken regarding it. I do not know whether the judge
was right or wrong in fixing $300 as the .amount of bail,

AMr. WORKS. Mr. President——

The PRESIDING OFFICER (Mr. Lreeirr in the chair).
Does the Senator from New York yield to the Senator from
California?

Mr. ROOT. One moment, please. But I do not doubt that
this paper illustrates, and well illustrates, what will be the
inevitable course that will ensue upon the establishment of
such a tenure of official office as is provided for by this con-
stitutional provision.

Mr., WORKS. Mr. President, I do not desire to antagonize
anything that has been said by the Senator from New York,
for I fully agree with the position he takes upon this question,
but I do desire to say that there is yet no law in the State of
California for the recall of judges.

Mr. ROOT. I am very glad to hear it. '

Mr. WORKS. 1 desire to state further that in my judgment
if the recall did exist in the county of Los Angeles, my home,
there would be no danger of the judge referred to in this arti-
cle being recalled on any such ground as is set forth in the
newspaper,

Mr. ROOT. I am very glad to hear that also. As I have
just said, I do not know whether any action was taken. It
is evident no action was taken, because the law was not passed,
but I have read this paper to illustrate the way in which the
recall provision will be regarded by the people who have a deep
interest in judicial action; and it is under the pressure of such
attempts, if such a provision is adopted, that every judge
must administer justice in the causes which exeite public in-
tercst and public passion. And those are the causes which
test the strength and effectiveness of a system of administering
justice, :

In the year of the Declaration of Independence the temporary
legislative body of Massachusetts undertook to frame a con-
stitution for the State, and sent to the different towns of the
State a request for their consent to the estabiishment of such
a constitution. On the 1st of October, 1776, the people of Con-
cord in their town meeting adopted a resolution refusing to
accept a constitution so framed. Among their reasons they
said that they refused “ because we conceive that a constitution
in its proper sense intends a system of principles established to
secure the subject in the possession and enjoyment of the rights
and privileges against any encroachment of the governing
party.” That reason applies, sir, whether the governing party
be a king or a president or a legislature or the people at
the polls. The Constitution in its just sense intends to se-
enre the subject in the possession and enjoyment of his rights
and privileges against any .encroachments of the governing

rty.
rm’:l‘iw men who sent back that answer, that they would not
accept a constitution framed by the legislature which ought
to be restrained by the Constitution, were the very men who
stood at Concord Bridge and had the courage to fire the first
shots against the overwhelming power of England. I trust, sir,
I believe, that the spirit of Concord, of 1776, has not died out
among the American people, and that they are not yet ready to
put the judge, who alone can maintain the rights of the citizen
against the governing party, at the immediate mercy of the
governing party. We are not yet ready to say to the judge whom
we put upon the bench to maintain the great principles of jus-
tice, “ You shall maintain them under the penalty of being de-
prived of your office and being disgraced for life if you oppose
the will of the governing body."”

Mr. President, I should not oppose the admission of Arizona
with provisions in its proposed constitution which were of minor
consequence, even though I did not agree with them. There are
many provisions in this constitution which I think inexpedient
and unwise. There are a number of provisions which I deeply
rogret to see incorporated in the constitution of any American
State. But for all that I would not oppose the admission of
Arizona as a State upon a constitution adopted by a vote of her

est possible fine
ers before a jury

people because it contained those provisions or because it con-
tained any provision which did not seem to me to be funda-
mental in its character and to be in a considerable measure a
negation of the true prineiples of our Government,

I conceive that this provision for the recall of judges is of
that character. I think it goes to the very basis of our free
Government, and I will proceed to state why I think it differs
from the other provisions which I dislike. I have no quarrel
with the gentlemen who extol the wisdom of the people. I
believe that in the long run, after mature consideration and
full discussion and when conclusions are reached under such
circumstances as to exclude the interests or the prejudice or the
passions of the moment, the decisions of the American people
are sound and wise, But, sir, they are sound and wise because
the wisdom of our fathers devised a system of government
which does prevent our people from reaching their conclusions
except upon mature consideration, after full discussion, and
when the dictates of momentary passion or self-interest are
excluded.

The framers of our Government were largely men who had
been bred and had inherited deep religious convictions, and
among those convictions was the realization of the fact that
among all the virtues that it is incumbent uposn men to eul-
tivate and to seek the virtue of self-restraint stands one of the
first. That view of human strength and weakuess, sir, lies at
the bottom of the religion which we all profess. Whatever be
the creed, the aenomination, the name underlying the religion
of all of us, as it underlay the religions of the framers ¢f our
Government, is the knowledge that we are fallible, prone to evi],
weak in the face of temptation, liable to go astray, and that
we sorely need to resirain ourselves from the following of our
own impulses by the rule of principles—principles of religion,
principles of morality, principles of justice. We know that but
for some ruling principle we are sure to err, and that our hold-
ing to the straight path depends upon our fidelity not to the im
pulse or the wish of the moment, but our fidelity to the prin-
ciples that control our lives and conduct.

Many of the framers of the Republic were men who inherited
the traditions of a tbeocratic government, in which men wera
controlled as against their-own impulses and passions by the
dictates that were handed down in the revelation from ths
Divine Ruler. In a belief which we can not gainsay to-day they
undertook to establish for this Government a code of funda-
mental principles of justice, of equality, prineciples formulatéd
in specific rules of conduct to make practical their application.
Those principles we describe as the constitutional limitations of
the National and the State constitutions:

ofl;lo man shall be deprived of his property except by due process

P?'!‘:."ute property shall not be taken for public use except upon due
compensation. 2

No man shall be compelled to be a witness against himself.

No man shall be twice put In jeopardy for the same offense.

And all the others, that great array of the fundamental and
essential principles by which the American Republic has im-
posed restraints upon itself against its own interest of the
moment, its own wishes of the moment, its own prejudice and
passion of the moment; that great array of the fundamental
rules of justice, of liberty, of human rights, which I say the
American Republic has imposed upon itself is the great secret
of the success of the American experiment in government, the
maintenance of justice and order, individual liberty and indi-
vidual opportunity in this vast continent, among these 90,000,000
people. And for the maintenance of those rules of justice our
fathers provided that the government which may seek, under
the interest or the passion of the moment, to override them
ghall be withheld by the judgment of a body of public officers
separated from the interests and passions of the hour, with no
pride of opinion because of having made a law, with no lust for
power because of a desire to execute a law, with a strong hand
according to individual opinion as to what may be best; but
impartial, sworn only to the administration of justice, without
interest, without fear, and' without favor. They intrusted the
maintenance of these rules to a body of judges, who were to
speak the voice of justice without fear of punishment or hope
of reward.

It is the establishment of this system of rules, fundamental
rules, intrusted for their declaration and maintenance to a body
of impartial judges, that is the great contribution of America
to the political science of the world, the great contribution of
America to the art of self-government among men.

Why, Mr. President, was it necessary to establish these rules
of right? Why should there be a provision in our constitutions
which prevents the taking of private property for public use
without compensation? Why should there be a provision that
no man shall be twice put in jeopardy for the same offense?
Why should there be a provision that no cruel or unusual pun-
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ishment shall be inflicted, unless it be that the existence of such
rules was deemed to be necessary and is deemed to be necessary
to control the governmenial power of the moment?

The essential difference, sir, between the establishment of
one of these great rules of right conduct in a constitution and
the enactment of a law either by a legislature or by a people is
that the fundamental rule is established upon eonsiderations cf
abstract justice. The rule is established when no one has sny
concrete interest to be affected, when no one is desirous of doing
the wrong thing that the rule prohibits er of undoing the right
thing that the rule maintains. It is then, sir, that the voice of
an intelligent people is the voice of God, when upon considera-
tions of justice, when considering what is right and fair, and
makes for justice and liberty, a people establish for their ewn
control and restraint a rule of right; and the abstraet rule is
necessary because when the concrete interest comes into play,
becanse when the passion of the moment eomes into play, be-
causce when religious feeling is rife, when political feeling is
excited, when the desire for power here or the desire to push
forward a propaganda of views here comes into play, then the
inherent weakness of human nature makes it certain that the
great and fundamental principles of right will be disregarded.

Sir, we see every day legislatures of our States passing laws
which are in violation of these fundamental rules. We see
every day public oficers exercising an arrogant power in viola-
tion of the fundamental rules, except as they are restrained by
the eold and impartial veice of those fribunals that our people
have established to assert the control of the principles of jus-
tice over the interests and the passions of the moment.

Mr. President, this provision for the recall ef judges strikes
at the very heart of that fundamental and essential character-
istic of onr system of government. It nullifies it; it sets it at
naught; it casts to the winds that protection of justice that our
fathers established and that has made us with all our power a
just and orderly people. For, sir, when we say to the judge
upon the bencl, who is bound to assert the rules of justice
established in a constitution long years before for the restraint
of the people in their passion or their prejudice, you shall de-
cide for the rules of justice at your peril; when we say to the
judge if you maintain the abstract rule of justice against the
wish of the people at the moment you shall be turned out of
office in ignominy, we nullify the rule of justice and we estab-
lish the rule of the passlon, prejudice, and interest of the mo-
ment. 2

So, sir, I say that this provision of the Arizona constitution
strikes at the very heart of our system of government. It goes
deeper than that. This provision, sir, is not progress, it is not
reform; it is degeneracy. It is a movement backward to those
days of misrule and unbridled power out of which the world has
been slowly progressing under the leadership of those great men
who established the Constitution of the United States. It is a
move backward to those days when human passion and the rule
of men obtained rather than the law and the rule of principles,
for it ignores, it sets at naught the great principle of govern-
ment and of civilized society, the principle that justice is above
majorities.

I care not how small may be the numbers of a politieal faith
or a religious seet, I care not how weak and humble may be a
single man accused of however atrocious a crime, time was when
the feelings and the passions and the wish of a majority de-
termined his rights and oftentimes his right to life; but now, in
this twentieth century, with all the light of the civilization of
our times, after a century and a quarter passed by this great
and free people following the footsteps of Washington, Hamil-
ton, Jefferson, and Madison, now with all the peoples of the
world following their footsteps in the establishment of consti-
tutional governments, the hand of a gingle man appealing to that
Jjustice which exists Independently of all majorities has a power
that we can not ignore or deny but at the seerifice of the best
and the noblest elements of government.

There is such a thing as justice, and though the greatest and
most arrogant majority unite to override it, God stands behind
it, the eternal Inaws that raole the world maintain it, and if we
attempt to make the administration and award of justice de-
pendent upon the will of a majority we shall fail, and we shall
fail at the cost of humiliation and ignominy to ourselves.

I do not envy the men who prefer the uncontrolled rule of a
majority free from the restraints which we have imposed upon
ourselves to the system of orderly government that we have now
established. I do not envy the men who would rather have the
French constituent convention, controlled by Marat and Danton
and Robespierre, than to have a Supreme Court presided over by
Marshall; who would rather have conclusions upon a
of justice reached by a popular election on the basis of news-

paper reports than to have the impartial judgment of a great
coart. I do not envy the men who have no sympathy with
Louis XVI against the dictates of the majority of the French
Malesherbes and De Séze pleading for the lawful rights of
eapital in 1793,

I do not envy the men who see nothing to admire in John
Adams defending the British soldiers against the protests of his
neighbors and friends and countrymen after the Doston mas-
sacre. Rather, sir, would I feel that my eountry loves justice
and possesses that divine power of self-restraint without which
the man remains the child, the citizen remains the savage, and
the community becomes the commune; that my country has
carried into its system of law, and, whatever be its wish for the
moment, whatever its prejudice, whatever its passion for the
moment, will forever maintain as of greater importanece than
any single issue or any single man or any single interest that
reverence for the eternal prineciples of justice which we have
embedded in pur fundamental law as our nearest approach to
the application of the Divine command to human affairs.

Mr. NELSON. Mr. President, I do not intend to take up the
time of the Senate in any general, extended, academie, or his-
torical discussion of the subject. My aim will be rather to
explain to the Senate in a brief manner the scope of the amend-
ment which I have offered as a substitute for the pending joint
resolution. In order that the merits of the amendment may
be fully understood, I shall briefly eall your attention to some
of the legislative history relating to the subject.

By the act of June 20, 1910, commonly called the enabling
act, authority was given to the Territories of Arizona and New
Mexico to elect delegates for a constitutional coavention to
formulate a constitution, and to submit it for ratifieation to a
vote of the people. The enabling act provided that the consti-
tutional convention of New Mexico should consist of 100 mem-
bers and that of Arizona of 52 members. It further provided
that after the constitutions had been formulated and adopted
by the respective conventions the constitutions were to be sub-
mitted to a voie of the people of the respective Territories for
ratifieation; and if the constitution In each ease was approved
by a majority of the veotes cast on that subject, then the con-
stitutions were to be submitted to the President of the United
States and to Congress for approval; and if Congress and the
President approved of the constitutions, or if the President ap-
proved the same and Congress failed to disapprove the same
during the next regular session, then the President was to cer-
tify such facts to the governor of each Territory, who then was
directed to call an election for State, county, and legislative
officers and Representatives in Congress; and when the result
of such election was certified to the President it became his
duty to issue his proclamation of the resuilt, which proclamation
admitted the Territories as States into the Union.

The approval of the constitution is a prerequisite to the hold-
ing of an election for the officers mentioned, and it is only after
such elections have been held that the Territories are to be
admitted into the Union; in other words, the mere approval of
the constitution does not admit the Territory, but such ap-
proval must be followed by an election for these several offi-

“cers—>State, legislative, and county, and Members of the Honse

of Representatives. After sueh election has been held, then the
President issues his proclamation, and thereupon the Territories
are admitted into the Union on a footing with the other States.

The constitution of New Mexico was ratified by a much
larger vote than that of Arizona. As to the vote of New Jex-
ico, I quote the following from the speech of Attorney General
Wickersham, recently delivered before the law school of Yale
University :

The returns of the Thirfeenth Census gave New Mexico in 1910 a
total population of 327,301, of which 706,233 were native-born males
over years of af:e and 4,269 naturalized foreign-born males over 21
{,chm of age, making an apparent total veting population of 50,502,

ere were cast for the constitution 31,742 votes, against it 13,300
votes, or a total ef 45,141 on the question of its adoption, being alout
56 per cent of the total number of the gualified voters and siightly less
than 14 per cent of the total pepulation.

There is a marked contrast between the action of the people
of New Mexico in voting upon their constitution and the action
of the people of Arizona in voting on their constitution. I read
from the same speech on this subject:

The returns of the Thirteenth Census give Arizona in 1910 a total

opulation of 204,354, of which 155,550 are native born and 48§04
B born. Of this population, 118,576 are males and 85,778 are
fema The total m r of white males ever 21 years of age is
65,133, of which number 39,427 are native born and 5,896 naturalized
citizens, so that the total voting population is apparently 45,323,

I call the attention of Senators to the figures—

wutg cast for the constitution 12,187 votes, it 3.822
a

There
votes, or tal of 16,009 on the question of its adoption, being nbout

35 per cent of the total mumber of qualified vo and sligh less
pes per cent of the total population. ok i

than
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The election for the ratification of the constitution of New
Mexico was held on the 21st day of January, 1911; and the
election for the ratification of the constitution of Arizona was
held on the 9th day of February, 1911. Both constitutions were
sent to the President and to Congress for approval in the latter
part of February, 1911.

The constitution of New Mexico was approved by the Presi-
dent in his message to Congress of February 24, 1911, wherein
he recommended the approval of the same by Congress. The
constitution of Arizona has not up to this time been approved
by the President. So that at this moment the constitution of
New Mexico stands here hefore Congress as approved by the
President, while the constitution of Arizona stands here with-
out the approval of the President. As to New Mexico then, if
Congress at its next regular session does not disapprove the
constitution it stands approved, and when this is followed by
an election of the officers mentioned the Territory will be ad-
mitted into the Union.

In the case of Arizona, the President mot having approved
the constitution, it operates as a stay of proceedings until Con-
gress passes an act approving the constitution, for until such
approval there can be no election and no admission.

This brings me, Mr. President, to the joint resolution which
has passed the House and is now before the Senate. That joint
resolution—and I give it in outline—provides that the constitu-
tion of New Mexico shall be approved after the people of that
Territory have had another vote on article 19 of the constitu-
tion. That is the article relating to constitutional amendments.
It is claimed and insisted that that article relating to amend-
ments to the constitution is too conservative, too restrictive,
and that it onght to be again submitted to the people for their
vote. I want to call the attention of Senators to that constitu-
tion. It is not as restrictive as is claimed by many; it is not
any more restrictive than our Federal Constitution. Article 19
reads in part as follows:

SectrioN 1. Any amendment or amendments to this constitution may
be pro in either house of the legislature at any regular session
thereof, and if two-thirds of all members elected to each of the two
houses, voting separately, shall vote in favor thereof, such proposed
amendment or amendments shall be entered on their respective jour-
nals with the yeas and nays thereon; or any amendment or amend-
ments to this constitution may be proposed at the first regular session
of the legislature held after the expiration of two years from the time
this constitution goes into effect, or at the regular session of the legis-
lature convening each eighth year thereafter, and If a majority of all
the members elected to each of the two houses YOtiI:‘g separately at
gaid sessions shall vote in favor thereof, such proposed amendment or
amendments shall be entered on their respective journals with the yeas
and nays thereon.

In other words, at any regular session two-thirds of each
house of the legislature of the State, each house voting sepa-
rately, may propose amendments, the same as in the case of the
Federal Constitution, while a mere majority may propose
amendments after the lapse of two years and every eight years
thereafter. In either case, Mr, President, whether a constitu-
tional amendment be adopted under the first provision or under
the second, it is submitted to a vote of the people, and if ratified
by a majority of the electors voting thereon, and by an affirma-
tive vote of not less than 40 per cent of all the votes cast at

said election in the State and in at least one-half of the eounties

thereof, then such amendment becomes a part of the constitu-
tion. No more than three amendments shall be submitted at
the same election.

Sections 1 and 3 of article 7, relating to the elective fran-
chise, and sections 8 and 10 of article 12, relating to educa-
tion, can not be amended unless the amendment is proposed by
three-fourths of the members of each house of the legislature.
These restrictions in the case of these sections and articles
are for the benefit and protection of the large Mexican popu-
lation. Mr. President, the provision in the constitution requir-
ing amendments to be ratified by a 40 per cent vote in at least
one-half of the counties of the.State was, it was explained to
the committee by representatives from New Mexico, inserted
for the benefit and protection and in behalf of the poor Mexi-
cang. Nearly half of the people of that Territory are of Mexican
or of Spanish descent. They were the early and original set-
tlers of that country. They have adopted a different system
of frrigation and reclamation of their arid lands from that
which generally prevails. They operate through a sort of com-
munity system, which is different from that employed by the
rest of the population; and this provision was put into the
constitution in order to protect them, so that no violent changes
conld be made. The constitution is very careful to protect the
Mexicans. It provides, as I have already stated—
that no amendment shall apply to or affect the provislons of sections
1 and 3 of article T hereof on elective franchise unless proposed by not
less than t.hre&.tourtha of the votes of each house of the legislature.

This is to prevent the Mexicans from being disfranchised for

not speaking the English language.

The restriction and exception as to sections 8 and 10 of
article 12 are for the purpose of preventing the exclusion of the
Spanish language from the public schools. In other words, the
Spanish language is to be taught side by side with the English-
language in the public schools; and all this is for the benefit
of the Mexicans who are not up to the standard of the rest of
the population In the matter of the English language. I mean
by that expression that they are not as well versed in the
English language as are other citizens of the Territory. Many
of them have a sprinkling of Indian blood in their veins, antd
they are descended from the old conquistadors who first ex-
plored that country. They are a quiet, law-abiding, good peo-
ple, but, as I have said, they are not versed in the English
language, and so this constitution of New Mexico was framed
ex industria, Mr. President, to protect those people as they
ought to be protected.

Compare this action of New Mexico in reference to these
people with the action of Arizona, not as embodied in its con-
stitution, but as found in its legislation. In 1909, on the 10th
of March, the Legislature of Arizona passed an act that prac-
tically disfranchised all such people as these that have been
taken care of by the New Mexican constitution.

I read section 1 of that law of 1909;

Every male citizen of the United States and every male citizen of
Mexico who shall have elected to become a citizen of the United States
under the treaty of peace exchnnétd and ratified at Queretaro on the
30th day of May, 1848, and the Gadsden treaty of 1834, of the age of

1 years, who shall have been a resident of the Territory one year next
preceding the election, and of the county and precinet in which he
claims his vote, 30 days, and who, not being prevented b ph;slml
disability from so doing, is able to read the Constitution of the United
States in the Engiish language in such manner as to show he is neither
prompted nor reciting from memory, and to write his name * * *
should be entitled to vote at ail elections, ete. i

This is the way Arizona treated the Mexicans in their midst—
practically disfranchise them. In the enabling act which we
passed, we provided that the old election law of 1001, which did
not contain these restrictions, should apply in the matter of the
election of delegates to the constitutional convention aud in Lhe
manner of the ratification of the constitution.

I have called attention to this, Mr. President, for the purpose
of showing the extreme care with which the people of New
Mexico have provided that no injustice either in respect to edu-
cation or in respect to the electoral franchise shall by any
means be inflicted upon those Mexicans who constitute half of
the population.

I am told that upward of 25 or 30 per cent of the permanent
population of Arizona belong to the Mexican class of people, but
vou look in vain for any restriction in the constitution of Ari-
zona against such legislation as that act of 1900, and that law
still remains.

Mr. BACON. Mr. President——

Mr. NELSON., I yield to the Senator from Georgia.

Mr. BACON. I have not had the good fortune to hear all
the Senator's speech, so he may have alluded to or said some-
thing about that as to which I desire to ask him. Do I under-
stand the Senator to say that in the proposed New Mexico con-
stitution there is no discrimination against the Spanish-speaking
people?

Mr. NELSON. There is no diserimination against them.

Mr. BACON. I will read from the report of the House com-
mittee to see whether or not I am correct. On page 5 I find
this language :

The committee has also provided in sald proposed substitute that
the enabling act of Jume 20, 1910, shall be amended by making sec-
tion 5 of said act so read as to remove the disqualification Imposed
upon the Spanish-American pn?ulnt!on of New Mexico who can not
read, write, and speak the English language for holding State offices,
including membership in the legislature of the new Btate. No just
reason s found for such disqualification.

The evidence before the committee was that these Spanish-American
citizens are eager for education and largely now speak the Rnglish
language, and strive to advance the teaching of English to their chil-
dren in all of thelr puoblic schools, but that this provision of the

enab act is regarded by them as a reflection upon them and their
race, hey have at all times supported by their wotes and the im-
sition of taxes the developing o

the Pub!lc-schcml system of New
exico. They are largely an agricultural people, frugal, industrious,
and earnest supporters of every movement Intended to advance the
progress, rrospert , and eivilization of New Mexico.

Again, it was suggested that this disqualification violates the spirit
and the letter of the treaty of Guadalupe Hidalgo between the United
Btates and the Republle of Mexico, entered into on the 2d day of Feb-
ruary, 1848, by the terms of which the Territories of New Mexico and
Arizona were for the most part acquired. .

And then it goes on and quotes from the treaty.

Mr. NELSON. Unfortunately, that does not tally with the
actnal constitution. ILet me read section 3 of article T relative
to the elective franchise. It reads:

8ec. 8. The right of any citizen of the State to vote, hold office, or
sit u‘!)on juries shall never be restricted, abridged, or impaired on ac
count of religlon, race, language, or color, or 1nahll[ty to speak, read, or
write the English or Spanish anguages, except as may be otherwise pro-

vided in this constitution; and the provisions of this section and of sec-
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tion 1 of this article ghall never be amended except upon a vote of the
people of this State in an election at which at least three-fourths of the
electors voting in the whole State and at least two-thirds of those vot-
ing in each county of the State shall vote for such amendment.

Mr. BACON. Very well. If the Senator will pardon me——

Mr. NELSON. Now, I will call attention in that connection
to other paragraphs of the constitution relating to education,
and the Senator will see that that report does not do justice to
the constitution. Section 8 of article 12, relating to edueation,
provides: .

8ec. 8. The legislature ghall provide for the training of teachers in
the normal schools or otherwise, so that they may become proficient in
both the FEnglish and Spanish languages, to qualify them to teach
Bpanish-speaking puplls and students in the public schools and educa-
ﬁo_nal institutions of the State, and shall Epmvide proper means and
methods to facllitate the teaching of the Englizsh language and other
branches of learning to such pupiﬁ; and students.

And section 10 of the same article provides as follows:

8ec, 10. Children of S]ga.nish descent in the State of New Mexico shall
neyver be denled the right and privilege of admission and attendance in
the public schools or other public educational institutions of the State,
and they shall never be classed in separate schools, but shall forever
enjoy perfect equality with other children in all publi¢ schools and edu-
cational institutions of the State, and the legislature shall provide
penalties for the violation of this seetion, This section shall never be
amended except upon a vote of the people of this State, in an election
at which at least three-fourths of the electors voting in the whole State
and at least two-thirds of those voting in each couniy in the State shall
vote for such amendment.

I have called attention to these two articles of the constitu-
tion, one relating to the elective franchise and the other relating
to the eduncation of the people; both of them aimed to take
special care and make due provision for the Mexicans or those
of Spanish descent who speak that language.

Mr. BACON. Mr. President——

The VICE PRESIDENT. Does the Senator from Minnesota
yield to the Senator from Georgia?

Myr. NELSON. Yes .

Mr. BACON, With the permission of the learned Senator, I
want to call his attention to the provision that I spoke of before
in order that he may see that his reply does not cover this pro-
vision. The reply of the Senator to the inquiry made by me
was to read sections with regard to education and with regard
to the elective franchise.

Mr, NELSON. I quoted them.

Mr. BACON. But the disqualification which the House com-
mittee criticizes in its report is the disqualification from office
holding. That is what it says:

Shall be amended by making section § of said act so read as to
remove the disqualification imposed upon the Spanish-American popula-
tion of New Mexico who can not read, write, and speak the English
language for holding State offices, including membership in the legls-
lature of the new State. 3

I have not the constitution before me, but here is the plain
langunage of the House report, and I presume they would scarcely
have incorporated that statement unless it was buttressed by
the facts. So that, if it be true that the constitution of Arizona
discriminates unjustly or the laws of the Territory of Arizona
discriminate unjustly against the Spanish-speaking people of
Arizona, it is also true, perhaps in a less degree, that there is
discrimination of the same kind in the constitution of New
Mexico against the Spanish-speaking people, to the extent that
they are not allowed to hold any office unless they can read the
English langunage.

Mr. NELSON. The report from twhich the Senator is reading
seems to refer to the enabling bill or act and not to the eonstitu-
tion. I can not find any provigion in the constitution that re-
stricts them from holding office.

AMr. BACON. I think, possibly, from the langnage——

Mr., NELSON. I can not find any restriction in the constitu-
tion, and as a matter of fact they have been holding office there
all this time—county offices and Territorial offices and judicial
offices—and proceedings both in the legislature and in the courts
are carried on in both languages.

Now, there are no such provisions in the Arizona constitu-
tion—nothing of that kind—to protect the Spanish-speaking peo-
ple, the Mexicans, either in an educational way or in the matter
of the elective franchise,

Mr, BACON. If the Senator will pardon me——

The PRESIDING OFFICER (Mr. Curris in the chair).
Does the Senator from Minnesota yield to the Senator from
Georgia?

Mr. NELSON. I do; but I shonld like to answer a question.

Mr. BACON. I beg the Senator's pardon.

Mr, NELSON, I do not like a long interruption. I am will-
ing to answer a question, but I do not like to have a whole
speech injected into mine.

Now, Mr. President, on the theory that article 19 of the New
Mexico constitution, relative to amendments of the constitution,

was too conservative and too restrictive, in the joint resolution
that passed the House it is provided that that question should
again be submitted to the voters of New Mexico; but accord-
ing to the joint resolution, whether the people of New Mexico
vote that article in or out, the constitution stands approved
anyway. So that it is a mere formal matter. It is not a sine
qua non as to the approval of the constitution. The condition
is that they must have another election, and if in that election
they disapprove that paragraph of the constitution, it goes out;
if they approve it, it remains in; and the constitution, in either
event, is approved; and they will have to go on and hold their
election and elect their officers—county, State, legislative, and
congressional—and upon such election the Territory is admitted
into the Union as a State.

Mr. BACON. Mr. President— -

The PRESIDING OFFICER. Does the Senator from Minne-
sota yield to the Senator from Georgia?

Mr. NELSON. Certainly; I yield.

Mr. BACON. I do not wish to intrude on the Senator.

Mr, NELSON. I trust the Senator did not take offense at
what T said before. T am always giad to yield to the Senator.

Mr. BACON. I simply desire to call the Senator's attention
to the provision of the constitution of New Mexico which he
could not find. He will it on page 42, at the bottom of the
page, numbered section 5. I will read it:

This Btate shall never enact any law restricting or abrid
right of suffrage on nccount of race, color, or previous condition of
servitude; and, In complizsnce with the re?uirements of the said act
of Congress, it is hereby provided that ability to read, write,
and understand the English language sufficiently well to conduct the
duties of the office without the aid of an interpreter shall be a nezes-
ls:gr equallﬂcatlon for all Btate officers and members of the State legis-
~ Mr. NELSON. That is only restriction on office holding.
That Is, if they hold an office of that character or that grade, they
are required to speak the English language sufficiently to be
understood. But there is no limitation as to proceedings in the
courts. For years proceedings in the courts of New Mexico
have been carried on in bothJdanguages—in Spanish and in Eng-
lish, Counsel have had interpreters to interpret their speeches
to the jury. Courts have had interpreters to interpret their
charges. Interpreters have interpreted not only the testimony
of witnesses, but they have actually entered into the jury box
and remained with the jury while they were agreeing upon their
verdict, to interpret between the Spanish-speaking and the Eng-
lish-speaking members of the jury.

What I have said in reference to eduecation and the right of
suffrage remains undisputed. The constitution has taken par-
ticular pains to protect those Mexicans in their right of suf-
frage, and the same has taken place in reference to educational
facilities.

The only restriction in the constitution is the paragraph that
the Senator from Georgia quoted in relntion to holding State
offices. There they are required to speak the English language
sufficiently to be understood, but there is nothing to bar them
from holding office otherwise if they can speak that language.

Article 19 of the constitution relates to amendments, to which
I have referred. Many ask why do you require those amend-
ments to be ratified by a majority of the counties? That is for
the purpose of protecting those Mexicans who oceupy a certain
number of counties in that proposed State. If you left it to a
general vote of the proposed State, requiring 40 per cent of the
entire vote of the State and a majority of all votes cast, that
many votes might be secured in what they call the American
counties, and the Mexican counties would be entirely outvoted
and left in the cold.

The New Mexico constitution, and I want to eall your atten-
tion to it, has no initiative, as we understand it. It has the
referendumn ; that is, an act of the legislature may be vetoed,
may, by a referendum, a petition, be vetoed by a majority vote,
equal to at least 40 per cent of the people voting on that subject.

There is no recall of judges, no initiative. The only inno-
vation gpon the ordinary customary methods that we have in
the older States is in the matter of the referendum.

Now, come to the case of Arizona. In the joint resolution,
as it came from the House, a provision was inserted that Ari-
zona should have another election upon the question of the
adoption of article 8 of their constitution—that part of *their
article which provides for the recall of judges and all other
officers. But under the provision of the House joint resolution,
whether the people of Arizona voted that paragraph of the
constitution out or kept it in the constitution, the constitution
in any event would stand approved. If a majority vote is
against that paragraph of the constitution, it will be eliminated.
If a majority were against elimination, it would still remain
a part of the constitution.

g the
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Mr. President, to my mind there are a number’ of objection-
able features in that constitution which as an original guestion
I eould never approve., For instance, the constitution of Ari-
zona may be amended upon the petition of 15 per cent of the
votes cast at the last election. A constftution is a fundamental
law, bounding the scope of the legislative, executive, and judi-
cial departments. Iis object is to lay down the ontlines of the
Stute government, to place an embargo agapinst popular clamor,
and to keep legislation within well-defined echannels. In other
words, it is a bulwark against hasty and ill-advised legislation.
Under this Arizona constitution 10 per cent of the voters can
invoke the action of the people upon a statute. Ten per cent
of the vote can initiate legislation, and 15 per cent of the vote
can iunitlafe a constitutional amendment; and if the majority
of those voting upon that subject amount to 40 per cent of the
total vote, it may adopt the constitutional amendment.

1t seems to me, Mr. President, that that is a very objection-
able feature to the constitution, but I will waive that. Then
there is another article of the constitution relating fo the recall
of ollicers. All officers, executive, legislative, and judicial, can
be recalied, and a member of the legislature can be recalled.
The Senator from Idaho [Mr. Heypuex] called the attention
of the Senate to that the other day. When a member has been
elected to the legislature, five days after his election a petition
can be circulated for his recall. As the Senator from Idaho
pointed out, how easy it wonld be for political demagogues or
those who had an axe to grind and who wanted to defeat the
election of a United States Senator fo have enough of those
petitions filed so that the legislature would be without a
quorum. After the lapse of five days after an election a peti-
tion for recall ean be filed against every one of them.

But the most iniquitous part of the constitution fo my mind,
and I ean not call it by any other term, is the recall of judges.
I call it iniquitous for the reason that there is something moré
than a mere recall in it. If the mere question were submitted
to the voters as to whether the judge has been competent and
faithful to his trust, and the vote were only cast upon that
question, the judge might have something of a show—might
have a fair chance, but this article is ennningly devised so that
wlken a petition is filed for the recall there is another electipn,
and the man who six months before had been elected a judge
must submit to a new campaign and a new election. For
aught we know it may be only a question of another candidate
seeking the office, perhaps one of the defeated candidates, or
perhaps gsome man who is a little more in popular favor.

The qnestion will be passed upon, not whether tire judge in
office has offended against the law, not whether he has been
unfaithful to his trust, but the guestion will be whether the
voters like B or C better than Judge A, the incumbent. So you
see that the judge who has been elected for the period of six
years can, after the expiration of six months of his term, be
removed by a new election. Six years is the term of office,
barring the first election, of the judges of the supreme court.
The first judges of the supreme court are to be elected for
the same term as the first governor, and the man who receives
the greatest number of votes is to be chief justice. After that,
at the next general election, three judges—the number the
supreme court is composed of——are to be elected, and these
three judges are by lot to determine which one of them is to
hold for six years, which one for four years, and which one
for two years; thereafter a judge is elected every two years
for a term of six years,

You ecan readily see, Senators, that it may oceur that a
judge has been elected to office by a slender majority. He may
be, as a lawyer, uas a citizen, and as a judge, of the highest
and best order, second to none, and mny prove himself a good
judgze, but there is some other fellow, very popular with “ the
bhoys,” who wants his place; there is some other man who would
like to try again to secure the office, and, under the pretext of
a recall, he secures a new election; so that judge who wns
elected for a term of six years is only sure of a six months'
term and has to run the gantlet of a new election after the
period of six months' service. In other words, instead of elect-
ing a judge for a definite term of six years, as the constitution
in the first instance seems to contemplate, he is really elected
for a sure term of six months, with no certainty as to the rest.
After a six months® gservice he is subject to the whim and at the
merey of disappointed office seekers and disappointed litigants.

Mr. President, if this question of reeall were submitted to
the voters in a fair manner, if the question was submitted to
the voters whether Judgze A has been an hounest and faithful
judge, and if the vote were taken upon that question alone,
diverced from the claims of rival candidates, the judge might
have a fair show. But when you have,-in connection with that,
other candidates coming into the field—and there must be a new
election—and if one of those other candidates happens to be

more popular for the time being with the masses and gets one
more vote than the judge against whom the reeall petition is
cirenluted, he is elected, and the judge goes out dishonored be-
cause he was defeated by a candidate who happens to be a
little more popular. So you see that by a mere majority of
one vote, throngh that system of new elections cunningly de-
vised, a new man may be elected judge, not because the old
judge is a dishonest judge, not because he is not a good lawyer
and has not done his duty faithfully, but because, for the time
being, the populace may think that the other man is a * better
fellow,” The cry will be, *“Oh, we like him better; he is such
a fine fellow. We have no objection to the old judge. While
we are not prepared to gay he has been dishonest, while we are
not prepared to say that he has not interpreted the law fairly
and justly, this new man is such a nice fellow, I think we had
better have him for judge.” So the operation can be repeated
from time to time. The man who gets in in that way by one
vote on the heels of the so-called discredited judge, in six months
may have to run the gantlet for a still more popular fellow ;
and so you can have the operation repeated every six months.
Enterprising and ambitious lawyers, looking the field over and
wanting a place on tlie bench instead of a place at the bar, will
be found ready to put the machinery of recall in motion, and a -
judge, however worthy and competent he may be, has at all
times to stand ready to meet such attacks,

You and I, Senators, know how easy it is to get petitions
signed for almest any purpose. There never was a man con-
victed of a great crime and sent to prison but that his friends
conld secure an abundance of signatures on a petition for a
pardon or a commutation of his sentence.

Bnt, Mr. President, look at the iniquity of the scheme from
another standpoint, and I can not help ealling it by that name:
By this system you hold the sword of Damocles over every
judge. Every judge has not only the question addressed to
him of finding the facts and to determining the law of the case,
but he must also consider whether his decision will meet with
popular favor, for on that will hinge the question of retaining
the office. He may decide the case jusily and according to law,
but if in the midst of great excitement public sentiment is
agninst him, woe be unto him. It may be a case growing out
of great political controversy. It may be a case of homicide,
or it may be a case arising from a railroad wreck, a mine ex-
plosion, or a labor strike or controversy, where public sentiment
may be wronght up to a high state of pressure and excitement;
then the poor judgze is confronted with the problem of deciding
the ease justly, according to the law and evidence, against the
popular elamor and demand. and thus putting the term of his
office in jeopardy, or of yielding to the “ voice of the people”
for the sake of holding the office, whatever the result to the
litizants may be. The honest judge, the judge with a true
moral sense and genuine stamina, will have no difficulty, but the
weakling, the time server, the popular idol, the hale fellow well
met, will eringe and fall down and worship the popular idol, for
the “voice of the people” is to him higher than the voice of
the law; it is his standard of infallibility. .

“The facts of the case are thus and so; clear enough beyond
all dispute, and the law of the case is clear enough, but what is
the publie sentiment on the case? Will the publie approve of
my judgment as to the facts? Will the public approve of my
judgment as to the law?” What will the poor judge do when
confronted by such a question, and the recall keeps that gues-
tion constantly before him? If he is a mere politician, if he
is a mere time server, if he is a moral weakling, if he is ready
to pander to popular clamor he will frame his decision regard-
less of the intrinsic merits, so ns to catch the approval of the
public pulse. If he is an honest man, if he is a man of nerve,
if he believes in a government of law and order, no matter
what the pobliec may clamor for or demand, he will decide ac-
cording to the law and the evidence,

Senators, are we prepared to say that we want in this country
instead of a government of law, a government that will be
swaved and moved by every public emotion and clamor?

Mr. President, I can recall as a boy the decision of the Su-
preme Court of the United States, by Chief Justice Taney, In
the Dred Scoft case, and what an excitement and feeling there
was in the North over it. If we had had the *recall™ as to
Federal judges at that time, I have no doubt petitions would
have been extensively circulated in the North for Justice
Taney's recall. But Senators who know anything about Ameri-
ean history know that, barring that decision, and on that we
may well differ, he was one of the greatest lawyers and one
of the ablest jurists who ever sat on the Supreme Court of tlie
United States, second only to John Marshall,

I see before me my genial friend from Oklahoma [Mr. Owen].
He has introduced a bill for the recall of Federal judges and if
the bill passes we will have the recall of judges in such cases
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as that to which I refer., I can remember how disappointed
many of our people were when the Supreme Court announced
its decision in the legal-tender case. I can remember how dis-
appointed our people were when the Supreme Court held the
income-tax provision of the tariff act of 1894 unconstitutional.

In all those cases, I dare say, it would have been an easy
thing to have circulated petitions and secured abundant siguers
for the recall of those judges. But what a judicial system
would you have in this country, State or Federal, if youn had a
system where, whenever a litigant was disappointed, wherever
the publie, fed by muckraking newspapers and magazines, were
disappointed, at the mere whim of such a sentiment manufac-
tured and created, you could displace a faithful official? What
kind of a government would you have? Wounld you have a
government of law and order, or would you have an emotional
government, moving about according to the impulses and emo-
tions of the people, misled and misinformed by a press pander-
ing to the basest impulses of human nature and not according
to the prineiple of our Constitution and laws?

Mr. OWEN. Mr. President——

The VICE PRESIDENT. Does the Senator from Minnesota
yield to the Senator from Oklahoma?

Mr. NELSON. Certainly.

Mr. OWEN. I merely want to call the attention of the Sena-
tor from Minnesota to the tremendous historical fact that the
Dred Scott decision, nationalizing slavery without the pos-
gibility of amending the Constitution, left no alternative as a
remedy except a dissolution of the Union or war, and it led
directly to war because there was no control over that judiciary.

Mr. NELSON. Mr. President, I do not want to kindle any
of the embers of that war. I only referred to the instance of
Chief Justice Taney to illustrate my argument. There is no
occasion to go any further into the subject, and I will not
follow the Senator in that matter. ;

Mr. OWEN. If the Senator will go a little further he will
see the necessity of it.

Mr, NELSON. Why do we have such constitutional provi-
sions as those the Senator from New York [Mr. Roor] cited a
moment ago? Why do we have such provisions in our laws
and constitutions providing for the protection of life, liberty,
and property? We have them as a bar and protection against
~ popular clamor and popular demand; we have them for the
protection of the meek, the humble, and the lowly; we have
them for the protection of the individual against the masses;
we have them that popular outery may not smother the voice
of justice; and any judge on the bench who neglects his duty
in that respect, in maintaining the principles of our laws and
our constitutions, no matter what the popular clamor may be,
is unfaithful to his trust, and ought not to remain in office.

Mr. REED. Mr. President——

The VICE PRESIDENT. Does the Senator from Minnesota
yield to the Senator from Missouri?

Mr. REED, 1 did not understand the remark of the Senator.

The VICE PRESIDENT. Does the Senator yield to the Sen-
ator from Missouri?

Mr. NELSON. Perhaps the Senafor had better wait until
I get through, and then I will give him 15 or 20 minutes to
answer me. Now, what do T propose by this substitute?

Mr. REED, I will be glad to wait, and I have not any doubt
it will be more fortunate for the Senator if I do wait.

Mr, NELSON. The substitute I propose is to approve the
constitution of New Mexico as it comes before us without any
question, I regard that provision of the constitution of New
Mexieco, article 18, relating to amendments as fairly conservative
and proper, and there is no occasion for submitting that question
again to the people,

In respect to Arizona I provide by this amendment that the
guestion shall be again submitted to the people as to the recall
of judges. In other words, the amendment does not propose
to inferfere with the recall of any other officer; it is limited
strictly to judicial officers. I framed the amendment so that
if the people of Arizona eliminate the recall of judges at the
election for State, county, and legislative officers and Repre-
sentatives in Congress, provided for in the substitute, at sub-
stantially the same time as in the case of New Mexico, the
constitution of Arizona, like that of New Mexico, stands ap-
proved. If the recall of judges is eliminated from the consti-
tution at that election, Arizona will come into the Union at the
game time as New Mexico. If my substitute is adopted and
becomes a law, the President must at once notify the governors
of Arizona and New Mexico, and they must, within 30 days,
order and give notice of such election for State, county, judiecial,
and legislative officers and Members of Congress; and such
election must be held not less than 60 days nor more than 90
days after notice, and when the resuits of such elections are
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certified by the governors to the President of the United States,
it is his duty, by proclamation, to declare the Territories
admitted into the Union as States on a footing of equality with
the other States,

Now, in respect to Arizona, I call the attention of Senators to
the top of page 3. In order that the election for State officers
and for the amendment of the constitution in reference to the
recall of judges may take place at the same time as in New
Mexico, I have stricken out, in line 4, page 3, the words “ within
20 days” and inserted the word “immediately,” so that it will
read:

That immediately after the passage of this resolution and its ap-
proval by the President, the President shall certify the fact to the
governor of Arizona, who shall, within 80 days after the receipt of
such certificate from the President, issue his proclamation for an elec-

tion by the gqualified voters of Arizona, to be held not earlier than 60
nor later than 90 days thereafter.

That leaves it exactly the same as in the case of New Mexico.
If the substitute passes the constitution of New Mexico is ap-
proved ; and then it is the duty of the President to call the at-
tention of the governor of New Mexico to the fact, who within
30 days issues his proclamation and an election is held.

The word “immediately " is not in the paragraph relating to
the constitution of New Mexico. It simply says the President
shall give notice after the law is passed. In order to insure
the fact that the election for State officers in Arizona shall take
place at the same time as in New Mexico, I have put in the
word “immediately,” so that if the people of Arizona at their
election for State, county, legislative, and congressional officers
eliminate the paragraph of the constitution providing for the
recall of judges they will come into the Union exactly at the
same time as New Mexico,

That is my ambition, Mr. President. I feel friendly to Ari-
zona, Some years ago I thought, as some of the older Senators
will remember, that Arizona and New Mexico were not ripe for
statehood. I think they are now.

The question of politics has never cut any figure with me,
Mr. President, but I have a pride in our system of government;
I want to maintain its integrity; and I do not want the Con-
gress of the United States to set a bad example in the case of
Arizona.

It is said that this constitution is republican in form. It is
troe that in one sense it is, but in respect to the recall of judi-
cinl officers it is entirely different from and not in harmony
with the Constitution of the United States.

I was very much interested in the scholarly, exhaunstive, and
interesting argument of the Senator from Idaho [Mr. Borau],
who seemed, in the main, to look upon the judicial office and
the duties of the judiciary as I do, but who said that on account
of the principle of self-government we ought to waive our ob-
jections and vote for the admission of Arizona anyway. Under
the Constitution the Congress of the United States has the
power to prescribe under what conditions new States shall be
admitted. That power in years gone by, as we all know, was
exercised in admitting certain States of the North and admit-
ting certain States of the South. Time and time again Con-
gress has exercised that power. We have a right to say under
what conditions Arizona shall come into the Union. What I in-
sist upon, Mr. President, is that while we have this power we
shall not stultify ourselves and set an evil example to the
whole country and say we will admit Arizona with this judiecial
reeall provision in her constitution. It is to this feature of the
case that I have invoked your attention. Had we not better, as
legislators, take a broad ground and look upon this question in
its intrinsie merits, both in respect to the future and in respect
to the past? Had we not better look at this question in the
broadest sense and do to Arizona as we should want done to
our own States? If this question came before the State of
Minnesota—the State that has been my home for 40 years—
if the legislature of that State should propose to enact such a
recall law as there is in this Arizona constitution, I would op-
pose it, Mr. President, with all my might. I shounld oppose
it in the interest of law and order and in the interest of good
government.

I have faith to believe that if this question is again sub-

‘mitted to the people of Arizona they will have the good sense

to eliminate this provision from their constitution. A very
slight vote was cast at the last election, much less than half,
not much more than 35 per cent of the entire vote. Very little
interest was taken in the matter. If this guestion goes back
and the people of Arizona are told, “ You can come into the
Union; we will receive you with a free hand, but we want
you to eliminate this recall of judges” T have faith enough
to believe that the people of Arizona will accept that condition
and that Arizona will come into the Union as a State just at
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the same time that the Territory of New Mexico will come into
the Union as a State.

Mr. WORKS. Mr. President, before the Senator takes his
seat I should like to ask him a question.

The PRESIDING OFFICER (Mr. Branpecee in the chair).
Does the Senator from Minnesota yield to the Senator from
California ?

Mr. NELSON. I do.

Mr., WORKS. I have listened to this discussion with a great
deal of interest. I happened to be out just at the moment
that the Senator from Minnesota made some statement in re-
spect to the irrigation laws of New Mexico having something
to do with the amendment of the consfitution. Would the
Senator, for my benefit, restate his position in that regard?

Mr. NELSON. I will restate it, and I will state it in accord-
ance with statements which were made before the commitiee.
The Senator from Oklahoma [Mr. Owex], the Senator from In-
diana [Mr. SHivELY], and other Senators will bear witness to
the fact that the claim was made that those of Spanish descent
in New Mexico, the so-called Mexicans, had a different system
of irrigation from others; that they had a sort of community
system, I did not go into details to ascertain in just what par-
ticulars it differed from the other system, but such was the case,
and that was the statement made before our committee by two
or three gentlemen from New Mexico.

Mr. WORKS. Mr. President, I can hardly understand how
that eondition of things could exist to such an extent as to affect
the rights of individuals to the use of water under the laws as
they exist in New Mexico. I am fairly familiar with the irriga-
tion laws as they exist in the Western States. There are two
means of acquiring title to water. One is by the purchase of
land to which the water is appurtenant as a part of the land.
That is the old common-law rule of riparian rights.

Mr. NELSON. I understand that; but I want to correct
the Senator. That is not the question. The doctrine of prior
appropriation to which the Senator is about to refer——

Mr. WORKS. Yes; I am coming to that.

Mr. NELSON. Prevails in that Territory; but the difference
is that in New Mexico among the Spaniards they have a com-
munity system. They operate in communities in appropriating
the water.

Mr. WORKS. Yes; undoubtedly they have in respect not
only to the Spaniards or the New Mexicans, but also with re-
spect to the Americans as well, because that system of taking
out the water from the stream is quite common all over the
Western States. I am, however, unable to see why that should
have anything to do with the question of admitting the Terri-
tory of New Mexico or why it should have anything whatever
to do with the question of the amendment of the constitution.
That was what I was frying to arrive at.

Mr. NELSON. It has nothing to do with the gquestion of
admitting New Mexico, but that was one of the reasons that
were given before the commitiee for the provision of the con-
stitution which provided for the adoption of the amendment in
the majority of the counties.

Now, to ease the conscience of the Senafor, I think I will
quote from Thomas Jefferson on this question. I had almost
forgotten it.

Mr. WORKS. The Senator does not mean on the irrigation
fuestion? :

Mr, NELSON. Oh, no; but on the question of submitting the
matter and requiring a majority in certain counties. I will
refer to what Thomas Jefferson said. He is quoted by Attorney
General Wickersham in his speech before the students at Yale
TUniversity. Speaking on that subject, he said:

Jefferson’s proposed constitution for Virginia contained a provision
thet none of the fundamental laws and principles of government should
be repealed or altered but by the personal consent of the people at
meetings held In the respective countles, the people of two-thirds of
the counties to give their suffrage for any particular alteration.

This Jeffersonian theory of making the alteration of the comstitution
dependent not only upon a certain percentage of the vote cast, but
u!wn the consent of a specified percentage of the geographical sub-
divisions of the State, as we have seen, is embodied in the proposed
constitution of New Mexico, The first constitution of Georgti‘n required
the consent of a majority of the counties to any amendmen

I have read this to show the Senator from California that
that provision of the constitution of New Mexico is not a novel’
one; that it has precedents; that it has met the approval of
that great leader of the Democracy, Thomas Jefferson; and it
seems to me, Mr. President, where we have the approval of a
man like Thomas Jefferson, I, at least, one of the pygmies of
this generation, ean certainly acquiesce in the doctrine and
faith of Thomas Jefferson.

Mr. HEYBURN. Mr. President, before the Senator takes his
seat T should like to ask him a guestion.

The PRESIDING OFFICER. Does the Senator from Minne-
gota yield to the Senator from Idaho?

Mr. NELSON. I do.

Mr. HEYBURN. 1 have looked in vain for any provision in
the New Mexican constitution which requires that the English
language shall be taught in the public schools. Does the Sen-
ator from Minnesota, who is a member of the committee, recall
any provision that could be construed so as to require the
English language to be taught in the public schools maintained
at public expense?

Mr. NELSON. Obh, yes; there is an edueational provision.

Mr. HEYBURN. 1 have looked at the educational provision,
but I do not find that it provided that the English language
should be taught in the public schools.

Mr. NELSON. Those provisions are in the laws of the Ter-
ritory, and they have always been the law.

Mr. HEYBURN. No. When New Mexico was making a con-
stitution in 1880 the people there voted down by an affirmative
vote a provision requiring the English langnage to be taught in the
publie schools. I have borne that in mind ever since, having it
in mind never to support the admission of any Territory that
refused to require the English langnage to be taught.

Mr. NELSON. The enabling act provides for that, and the
constitution which was adopted approved the enabling act.

Mr. HEYBURN. I have just been looking through the con-
stitution, and I fail to find any provision that could be so
construed.

Mr. NELSON. I will find it and insert it in the Reconp.

Mr. HEYBURN. There is a provision with reference to the
employment of teachers, but I do not think that goes to the
gquestion.

Mr. NELSON. Mr. President, I will look up that paragraph
of the constitution later.

Mr. HEYBURN, I asked the question for information.

Mr. NELSON. To sum up briefly, Mr. President, my substi-
tute approves the constitution of New Mexico as it is, With that
approval enacted into law, the people there must hold an elec-
tion, notice of which must be given within 30 days by the gov-
ernor, and the election must take place not earlier than 60 and
not longer than 90 days after the notice of the governor. On
the return of the vote for the election of State officers, county
officers, legislative officers, judicial officers, and Members of
Congress to the President of the United States, it is made his
duty by proclamation to declare the admission of the Territory
into the Union on an equal footing with the other States of the
Union. The same provisions apply to Arizona ex indusiria. I
have put into the amendment a provision that the President
must give notice immediately after the passage of this joint
resolution to the governor of Arizona. The governor must then
within 30 days issue his notice of the election, and that election
must be held not earlier than 60 and not later than 90 days after
such notice. At that election all the officers that I have men-
tioned in respect to New Mexico—that is, county officers, State
officers, judicial officers, members of the legislature, and Mem-
bers of Congress—must be voted for, and then the people of
Arizona must vote on eliminating that part of article 8 of the
proposed constitution relating to the recall of judges. Nothing
¢lse is proposed to be eliminated. We do not interfere with the
provision for the recall of any other officer. The vote is simply
limited to the recall of judges. I believe the people of Arizona
will eliminate that provision if it is submitted to them; and, if
they do, the Territory of Arizona will come into the Union on
an equal footing with New Mexico and at the same time, and
no one can claim any political advantage in either direction.

Mr, CRAWFORD. Mr. President, the Senate has been in ses-
sion for several hours, and the discussion has been so intensely
interesting and has been followed so closely that I appreciate
the fact that it is late in the afterncon to begin a discussion
with the hope of holding the attention of the Senate much
longer: but my convictions, Mr. President, are so strong agninst
what is called the recall of judges, as proposed in the constitu-
tion of Arizona and as a general proposition, that I could not
forgive myself were I to remain silent and before the matter
reaches a vote fail to utter a few words of protest.

Mr. President, I have the honor in part to represent a State
which has gone almost as far as any other State in the Union
in the direction of the adoption of constitutional provisions in-
tended to emphasize what has been ecalled popular government.
That State was the first State in this Union by popular vote to
incorporate as a part of its constitution the provision known as
the initiative and the referendum. It did so before Oregon
adopted such a system. South Dakota enacted that provision
in 1808 by a large and decisive majority, and recently it enncted
a law by which it has made provision for what is known as the
commission form of government in its cities of the first class,
and the law providing for the government of these cities by com-
mission contains a provision for the recall of municipal officers.
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I will state frankly, Mr. President, that I am in sympathy,
go far as States like the one I represent are concerned at least,
with the provisions that have been put into constitutions for
the purpose of enabling the people in emergencies to compel
action upon matters concerning which legislatures have appar-
ently been reluctant about carrying out the popular will. I
believe that in a State like South Dakota the initiative is a
good thing. I believe that in a State situated as South Dakota
is the referendum is a good thing. I am not here to say that,
because in experience it has proven itself a good thing in South
Dakota, it ought to be thrust upon the people of a great State
like New York, with 7,000,000 people. I do not know; I am
not here to assume and to state in any dogmatic manner that it
would be a success there; but, so far as the Commonwealth
which I in part represent is concerned, with less than a million
population, a population uniformly intelligent and not in such
large numbers as to make it impracticable, it is a good thing;
and to-day, after the trial of these years, if a proposition were
submitted to the people of that State to take the initiative and
referendum out of our constitution, the proposition would be
overwhelmingly defeated. So I speak, Mr. President, as one
who, so far as his experience and his connection with the people
of a single Commonwealth are concerned, is in sympathy with
very much that has been said and is being said all over the
country in behalf of popular government. I believe that there
is virtue in a provision which enables the people of a city which
has a corrupt council or a corrupt city official to invoke the recall.

But, Mr. President, I am here to state that I do not find it in
conformity with my own judgment and conscience to go further
in direct legislation. I am not in sympathy, to be frank about
it, with the proposition for a recall when it is applied to State
officers elected for the period of two years only. I think in a
case of that kind it is a handicap and can not possibly be a
benefit. Why? Because a State officer, a governor, elected for
only two years, can scarcely begin to carry out a single feature
of his administration until, if a petition for his recall should be
filed, the process of administration and execution of his policies
will be interrupted, and two years will slip by, and the purposes
for which he was elected and the work he sought to perform
will be defeated by this interference by a recall where the
period of office is for only two years. In the case of a governor
of a State, elected for two years, sworn in, with a new legis-
lature on his hands, with a new corps of State officers, with a
legislative program that he expects to carry out, a small por-
tion of the electors of the State by circulating a petition for a
recall would involve him in a special election within a few
months after he was installed in his office.

I say that in effect that proposition, as applied to these short
terms, will be not only an instrument of obstruction and de-
morialization, but it has in it no protection for the public. I
believe that the recall in that case, which is sufficient, is the
recall which occurs in the recurring election every two years,
when the officer must go before the people of his State and
submit for their approval the record he has made for the two
years, and if he can not satisfy them as to his efficiency and
his honesty there is all the opportunity necessary for his recall.
But when ypu go beyond that point and propose to place in the
hands of a small number the power to file a petition and recall
judges a step has been taken which means revolution.

From the arguments that have been made on this floor one
would imagine that a judge or a State officer is a mere repre-
sentative of the majority and no one else. I admit that if I
go out in my State as a candidate on a platform framed by a
convention of my party, embracing certain propositions, and
my opponent goes out before the people of that State upon a
platform presenting certain propositions advocated by his party,
and we make a square issue upon those subjects, and we go out
and discuss before the people of that State the issues involved,
and wage a contest as to whether or not they shall give their
approval to the propositions that he and his party are pre-
serting or the opposing propositions that I and the party with
which I am connected are presenting, and I win, the majority
of the electors of the State deciding in favor of the propositions
advocated by my party, then I, as well as the party I represent,
am under obligation to enact the laws specifically pledged and
gpecifically declared for in the campaign; to that extent, and
that extent only, do I represent the majority.

But, sir, when it comes to the general administration of my
office, such as the assessment of the property of the railways
in my State, the telegraph companies in my State, the express
companies in my State, the insurance companies in my State,
the property of individual owners scattered over my State—
when I act upon an assessing board to determine what the
valeation of property shall be, so that there shall be a fair
distribution of the burdens of government in my State, and

upon general subjects of administration based upon Jjustice
and equity, which may not have been involved in the campaign
at all—may not have been in issue by any party in the cam-
paign, and which all parties sustain—do I represent the major-
ity? No. I represent every single property owner in my
State, whether that property owner is a Socialist or a Democrat
or a Republican or an anarchist. My obligation to him is
just as sacred and just as binding upon me as a public officer,
even though he be a member of the smallest and most insig-
nifieant political organization in the State, as it is to the party
to which I belong.

Does anyone contend that my acts as a public officer are acts
for which I am responsible to the majority only, and that if
those acts do not meet with the approval of the temporary
majority that majority shall have the right to dictate what I
shall do? And if I fail to obey they shall have as a weapon
by which to intimidate me the fear that unless I do obey
the wish of that fleeting majority of to-day, which may be the
minority to-merrow, I shall be involved at once in a fight for
my political existence, or in a fight to retain the official posi-
tion which I hold? Does anyone contend for a moment that
the people of this country support, or wish to support, or have
asked that we support in their behalf any such proposition as
that, sir? I answer that they have mot. They are quite con-
tent to wait until the expiration in regular course of these
short biennial terms for State officers and to pass upon their
claims for longer service at the frequently recurring elections
held for that purpose. Except that, of course, in every State
provision is made for removing all corrupt State officers by
impeachment.

We run wild over some of these things, but I am not going to
use ridicule in connection with them. A judge is not selected
as a representative of the majority. The majority determines
who shall be the judge in States where judges are elected.
That, however, is simply the settlement of the method of select-
ing the judges. When they are selected by that method, the
instrumentality and influence of the majority, so far as they
are concerned, are at an end. The majority has simply per-
formed its function in selecting the judge, and the moment he
is installed he represents all the people, including the most
humble, the weakest individual in the community. His obliga-
tion to the most unfortunate member of society, the man.or the
woman without friends, without property and helpless, is just
as sacred, if not more sacred, than his obligation to the ma-
jority. His obligation to such is just as sacred, if not more
sacred, than it is to the political party of which he is a mem-
ber and whose suffrages put him in that position. The Ameri-
can people are told upon the floor of the Senate that the member
of a court is a mere representative of the majority. What is
that majority? It may to-day be made up of one class, the
radical element; at the next election it may be made up of
what we call the conservative element.

The pendulum swings back and forth. Are the laws to be
changed every time the pendulum swings hither or yon? Shall
the majority have the right to say: “ Because we were the
minority when one set of judges was put in power and rendered
one class of decisions, now that we are in the majority we will
put some new judges on the bench, and we will tear down the
precedents heretofore written; we will overthrow the rulings
heretofore made. The question of vested rights, the question
of individual rights, the question of religious liberty, the ques-
tion of the rights of a race, the question regarding any other right
whatsoever shall be decided now according to our will—the will
of to-day, which is different from the will of yesterday.”

Oh, the American people have never asked for such a thing as
that; and, Senators, those of us who stand for what are called
progressive policies, who have made fights in our States for
the regulation of corporations and the correction of abuses and
the privilege of the humblest voter to have a voice in the selec-
tion of candidates for office, so that the candidates of his pariy
shall be selected by the majority of his party rather than in the
private offices of some great corporation—we have made a fight
for victories won here and there; we have promoted and
strengthened a great movement for befter government, but I
tell you we will destroy it all and sweep it all away if we show
that we have not suflicient good sense and control over ourselves
to know when and where to stop.

Are we going to stand for the removal of judges because their
temperament is not the radical temperament that you and I and
John Smith and John Brown possess? Are we going to remove
judges—conceding them to be honest and brave and courageous—
because we say “ their leanings were a little too much on the
side of property, according to our view, and not quite strong
enough on the side of humanity; and, therefore, while we will
not hurt their feelings by putting in the petition for their recall




3698

CONGRESSIONAL RECORD—HOUSE.

Avausr 7,

that we object to them on that ground, we will nevertheless
petition for their recall? We will treat them kindly, and after
we have put them out of office we will pension them; but we
will gently put them aside, because temperamentally they are
not in harmony with us.” We have heard talk of that kind here.
Does anybody believe that it will meet the approval of the
American people?

Do you think the American people, with all their traditions,
with their history, with their love for their courts and the
institutions of their land, are going for one moment to follow a
leadership that preaches a doctrine like that?

Mr. SMITH of Michigan. Dces the Senator from South
Dakota desire to conclude this evening?

Mr. CRAWFORD. I do not care to proceed further this
evening unless it is desired.

Mr. SMITH of Michigan. Mr. President—

The PRESIDING OFFICER (Mr, BranpeGee in the chair).
Does the Senator from South Dakota yield to the Senator from
Michigan?

Mr. CRAWFORD. Yes

RECESS.

Mr. SMITH of Michigan. The Senate has been in session
since 10 o'clock this morning. It is very apparent we are not
going to reach a vote to-day. After conferring with numerous
Senators I think it desirable that we take a recess until to-
morrow morning. I therefore move that the Senate take a re-
cess until 11 o'clock to-morrow morning.

The motion was agreed to, and (at 4 o'clock and 55 minutes
p. m.) the Senate took a recess until to-morrow, Tuesday,
August 8, 1911, at 11 o’clock a. m.

HOUSE OF REPRESENTATIVES.
Moxpay, August 7, 1911.

The House met at 12 o'clock m.

Prayer by the Chaplain, Rev. Henry N. Couden, D. D., as
follows:

Our Father in heaven, we bless Thee for the onward march of
civilization witnessed on every hand. Through the discoveries
and ingenunity of man the elements have been harnessed and
made to do the bidding of intelligence. The world is growing
smaller; intellectual, moral, and spiritual liberty is growing
larger. The peoples of all the earth are becoming better ac-
guainted with each other, and the things which make for right-
eousness are in the ascendency. God grant that the time may
speedily come when all men shall look up to Thee and worship
Thee as Father and live together as brothers, each vying with
each to make this dear old world a better and happier dwelling
place for all Thy children. And glory and honor and praise be
Thine forever. Amen.

The Journal of the proceedings of Saturday, August 5, 1911,
was read and approved.

LEAVE OF ABSENCE.

By unanimous consent, leave of absence was granted to—

Mr. LiNpsay, for the remainder of the session, on account of
sickness.

Mr. BoeHNE, indefinitely, at the request of Mr. Apamg, on
account of sickness.

ENROLLED BILL PRESENTED TO THE PRESIRENT FOR HIS APPROVAL.

Mr. CRAVENS, from the Committee on Enrolled Bills, re-
ported that this day they had presented to the President of the
United States for his approval the following bill:

H. R. 2083. An act for the apportionment of Representatives
in Congress among the several States under the Thirteenth
Census.

CALENDAR FOR UNANIMOUS CONSENT.

The SPEAKER. This being suspension day, the Chair will
direet the Clerk to eall the Calendar for Unanimous Consent.

BARON VON STEUBEN.

The first business on the Calendar for Unanimous Consent was
House concurrent resolution 3, which the Clerk reported by title.
Mr. MANN. Mr. Speaker, can we not have the resolution
reported?
The SPEAKER. The Clerk will report the resolution,
The Clerk read as follows:
House concurrent resclution 3.
f ntatives (the Semate eoncurring),
That there shall be grlnted and bound in the form of eulogies, with ae-
tra 17,100 copies of the &roceedi.ngs upon
the statue of Baron von Steuben in Washington, December
ch be for the use of the Senate, 10,000 for
the use of the House of Representatives, 2,000 to be delivered to the

Natlonal German-American Alliance for such distribution as said alli-
ance may desire te make, and the remaining 100 copies shall be bound
in full morocco and distributed through the Department of State to the
descendants of Baron von Steuben and the speakers who took part in
sald celebration.

The SPEAKER. Is there objection to the present considera-
tion of the resolution reported by the Clerk? [After a pause.]
The Chair hears none, and the gentleman from Illinois [Mr.
Maxx] is recognized for one hour.

Mr. MANN. Mr. Speaker, I ask unanimons consent that the
gentleman from Wisconsin [Mr. Beroer] be permitted to address
the Iouse for 10 minutes

The SPEAKER. The gentleman from Illinois has one hour,
and if he wants to yield 10 minutes of it he may.

Mr. MANN. Then, Mr. Speaker, I yield 10 minutes to the
gentleman from Wisconsin [Mr. Berser], although I do not
understand that I have one hour.

Mr. BERGER. Mr. Speaker, I deem it proper to make on this
floor a brief preliminary statement regarding the old-age pen-
sion bill which I introduced last Monday.

Within a year you will all have to make up your minds on
this subject. You will have to determine where you stand. A
mighty wave of demands for the passage of some such law will
roll in from every section of the country, and the issume will
have to be met.

AMERICA BACEWARD IN SOCIAL LEGISLATION.

The working men and working women of this country are
entitled to be taken care of in their old age. Most of them
receive, in return for their labor, so small a part of what they
produce that all of it is expended im merely keeping alive.
Since the average wage in our eountry is probably not more
than $400 a year, it is obvious that it is impossible for at least
half of the population to save up anything for old age.

The working class is not better off in the matter of wages in
any other country. But in many of the other countries the duty
of society to the aged is recognized. Old-age pension laws have
been passed in the principal nations of Eurepe, in the Antipodes,
and even in one American nation. Germany, Denmark, Italy,
Austria, Great Britain, Franee, Canada, Australia, and New
Zealand have a1l enacted such laws

As usual, where legislation for the protection of the working
class is concerned, the United States is Iagging behind. The
Republican Party put such a plank in its platform of 1900, but
the Republican Congress did@ nothing in the matter, and the
plank has disappeared from subsequent platforms.

CONDITION OF AGED WORKERS GROWING WORSE.

There can be no doubt that the condition of the aged workers
has grown worse in this country during the last 30 years

And for this reason: .

Our country is rapidly changing from an agricultural to a
manufacturing country.

On the farm it is comparatively easy to take care of the aged.
Especially was it so in former days when living was eheap.

There is plenty of room on the farm, And even old people
can usually do some chores—enough to make up for the slight
expense of their keep.

It is thus no special hardship for their friends and relatives
to take care of them.

The case is entirely different with the urban workers. The
maintenance of their old folks by the wageworkers of the
cities—especially where these men and women have children to
take care of—is nowadays simply impossible.

Aged working men and working women therefore soon become
objects of private or public charity.

After having lived a life of usefulness, the working men and
working women of the country—the men and women who create
all wealth—are usually subject to all the indignities, the sordid-
nee;s, and misery of the poorhouse or the system of *outdoor
ml er.’l

No wonder there are so many tragedies. Men and women of
finer sensibilities prefer death to this humiliation. [Applause.]

THE TRAGEDY OF DESTITUTE AGE.

The aim of every normal man and woman is an old age free
from care and want. To that end most of them toil patiently
and live closely, seeking to save something against the day
when they can earn no more. And yet the same fate awaits
the overwhelming mass of them. In the life of the toiler there
are weeks, and sometimes months, of enforced idleness, weeks
of mmavoidable illness, losses from cheating and swindling, and
then, as age creeps on, from about his forty-fifth year, n con-
stantly declining capacity fo earn, until at 55 or 60 he finds him-

the | solf helpless and destitute. There is hardly a more pitiful
tragedy than the lot of the toiler who has struggled all his life
to gain a competence and who at 60 years faces the poorhouse,
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The black slave had no such tragedy as this. It is a tragedy
reserved for the free worker in “the freest nation on the
globe.”

There can be no question as fo the right of these men and
women fo be taken care of -decently in their old age. They
have made civilization possible for everybody, and especially
for the comfortable classes.

As I said before, from their earnings—the average is about
$400—it is absolutely impossible for them to save anything for
their old age. Even if they should descend to a Chinese stand-
ard of living, they could nof, as a mass, lay by a competence.
They would thereby diminish trade, cause hard times, and
change our civilization. But they could not, under our present
system, secure themselves against want in their old age.

MILITARY VETERANS AXD INDUSTRIAL VETERANS.

Everybody in America readily understands why soldiers are
entitled to pensions. It is because soldiers render service on the
field of battle which is considered dangerous to life and limb.
But very few people realize that the number of wage earners
killed and maimed every year on the railroads, in the mines,
factories, and other industries in our country is approximately
equal to the number of soldiers killed and wounded in any one
year of our great Civil War, with'all its terrible battles.

Moreover, there are any number of occupational diseases
which are the natural result of certain kinds of necessary work,
but which make total or partial invalids of hundreds of thou-
sands of wage earners.

The work of the soldier of industry is infinitely more neces-
sary than the bloody work of the soldier on the battle field.
Most of the labor performed must be performed every day and
every hour, or our civilization would stop. [Applause.]

The aged working men and working women have therefore a
claim on society that is even better than the claim of the
soldier.

THE PENSION A RECOMPENSE FOR UNFAID WORK.

Any toiler who has faithfully labored for a meager wage for
20 years or more has created more wealth than a pension in old
age can repay. KEvery toiler prodvces more than he is paid.
Otherwise he would not be employed. It is a condition of the
capitalist order of society that the employer must get the lion's
share of the product.

The word “ pension™ in this case is a misnomer. The pay-
ment ought to be called either “partial restitution” or “old
folks's compensation.”

The old-age pension bill which I have introduced is therefore a
measure of simple justice. It is also an expression of the rap-
idly growing demand that Ameriea shall not lag behind the
rest of the civilized world in taking care of the veterans of
industry.

My bill does not go into administrative details, and does not
try to provide for the many eomplex situations that may arise
in the operation of such a law.

The details will have to be settled by a commission to be
appointed for that purpose. I have introduced at the same time
a bill for the creation of such a eommission.

NUMBER OF FENSIONERS.

Four dollars a week is to be the basie fizure of the pension
for every man and woman more than 60 years old, with gra-
dations downward for persons in comparatively decent cireum-
stances.

The ratio of persons more than 60 years old in the 1900 cen-
sus, when applied to the 1910 census, would give about 5,800,000
persons. -

It is assumed that 1,000,000 of these are foreign born, or
have not been citizens 16 years.

It is farther assumed that 1,500,000 of these, either by the
ownership or use of property, or the receipt of incomes above
the limit designated, or because they are already in receipt
of civil, military, or naval pensions, or because they are
in some way disqualified, will not come under the terms of
the act.

Approximately 2,500,000 of the remainder are married and
living together, and as each married couple counts only as one
person and a half, there would be a further reduction of
625,000 persons. This would leave a remainder of 2,675,000
persons to be pensioned.

The SPEAKER. The time of the gentleman from Wisconsin
has expired.

Mr. McCALL. Mr. Speaker, I ask unanimous consent that
the gentleman may proceed for five minutes.

Mr. BERGER. Mr. Speaker, I desire only two or three min-
utes additional.

The SPEAKER. The gentleman from Massachuseits asks
unanimous consent that the gentleman may proceed for five
minutes. Is there objection? [After a pause.] The Chair
hears none.

COST OF THE PENSION SCHEME.

Mr. BERGER. As the average pension would range some-
where about $2.50 a week; the cost of the pension scheme would
be about $347,000,000 yearly.

This sum may be staggering to some good folk who believe
in cheap government and in everybody taking care of himself.
But if our Nation can pay yearly $131,000,000 for a Navy,
£95,000,000 for an Army, and $155,000,000 for pensioning war
veterans, a total of $381,000,000, it should certainly be able to
pay an equal sum to pension its veterans of industry.

As a matter of fact we pay a great deal more than this sum
for this purpose now. The total expenditures made in a thou-
sand complex ways by Nation, State, county, municipality, and
private agency in relieving the destitution of the aged would,
if properly computed, show a mmuch greater amount than what
this bill asks. Only we do the thing at present in an inefficient,
expensive, and cruel way. It is time now that we meet the
problem in a scientific and economical way.

Remember that these destitute aged men and women have,
from their childhood, aided in creating the wealth which makes
possible the payment of such large appropriations for the Navy,
the Army, and the war pensions.

OBJECTIONS TO PRIVATE PENSION SCHEMES,

Many great private corporations are now establishing old-age
pensions for their employees. This tendency has been ap-
plauded by the very men who oppose Government pensions for
the aged. But there are two great objections to old-age pensions
by private corporations. In order to gain a pension from a cor-
poration it is necessary for the workingman to tie himself to
the corporation for life. In order not to lose the pension the
working man or working woman must be satisfied with his or
her wage, laboring conditions, and hours of labor. This sub-
servience makes the laborer virtually a serf or slave and estab-
lishes a new feudalism.

The second objection to private old-age pensions is that the
system smacks of charity. It causes the worker to feel that
some one owns him. The private system results in the bestowal
of too much power in the hands of the employer over his
workers,

THE MATTER OF CONSTITUTIONALITY.

Of course there are also some other good folk who may
worry aboui the constitutionality of the bill. I believe that
this old-age pension bill is perfectly constitutional, but some
of the antisocial Supreme Court justices may hold a different
opinion. The bill furnishes a good opportunity for testing
the power of the Federal courts to annul necessary legislation
enacted by Congress. I have therefore put ht the end of the
bill a clause based on a precedent furnished by Congress in
reconstruction times, and held constitutional at the time, for-
bidding the Federal courts to question the validity of this
measure,

The old men and women are entitled to a living outside of the
poorhouse and without the aid of private charity. If the old
parties and the Supreme Court do not realize this fact, they will
be wiped out of existence, together with the old Constitution.

New times require new laws. [Applause.]

CONGRESS V. SUPREME COURT.

Now, here is an addition giving a precedent in 1868, which I
ask unanimous consent to insert in my remarks.

The SPEAKER. The gentleman from Wisconsin asks unani-
mous consent to extend the matter indicated in his remarks.
Is there objection? [After a pause.] The Chair hears none.

Mr. BERGER, On March 27, 1868, Congress passed a law
prohibiting the Supreme Court from passing on the constitu-
tionality of the reconstruction laws which it had passed after
the Civil War. This law was passed over President Johnson's
veto.

The cause of this deflant position of Congress was the fact
that the Attorney General had an opinion that the
reconstruction laws were unconstitutional. He also refused to
ppear against one McCardle, of Mississippi, who had an appeal
for a habeas corpus writ before the Supreme Court. MeCardle
had been arrested by the military authorities for criticizing
their conduct in a newspaper.

The law passed by the Republicans had its desired effect.
When the McCardle case afterwards came up before the Su-
preme Court on April 12, 1868, Chief Justice Chase, in the
opinion of the entire court, said:

It is quite true, as was argued by the comnsel for the petitioner, thnt
the appellate juﬂ&ﬁlcﬂun of this court is not derived from the acts of
Congress. It is, strictly :geakjng mnferred by tha Constitution. But
it is oon!erred way wtth such exceptions and under such regulations as
Congress shall make,”

Also—

We are not at liber

to inguire into the motives of the
We can only examine

legislature.
to its ggwer under the Canxtltntlon, but the
e appellate jurisdiction is given in

power to make exceptions to
express words.
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_What, then, is the effect of the regeallng act upon the case before us?
We can not doubt as to this: Without jurisdiction the court can not
proceed at all in any cause. Jurisdiction is power to declare the law,
and when it ceases to exist, the only function remaining to the court is
that of annonncing the fact and dlxmissinf the cause. And this is not
less elear upon authority than upon principle.

Also—

It is quite clear, therefore, that this counrt ean notrf;;loceed to pro-
nounce judgment in this case, for it has no longer jurisdiction of the
appeal ; and judicial duty is not less fitly performed b
granted jurisdiction than In exercising firmly that w
tution and the laws confer.

The foregoing declsion clearly shows that the Supreme Court
can not have jurisdiction unless it is granted by Congress.

ORDER OF BUSINESS.

Mr. CANNON. Mr. Speaker, what is the matter of business
before the House?

The SPEAKER. It is the von Steuben resolution providing
for printing.

Mr. CANNON, Is it a resolution to print eulogies?

The SPEAKER. On Gen. von Steuben.

Mr. CANNON. Mr. Speaker, I notice from the calendar that
the resolution is on the Union Calendar.

The SPEAKER. That is true. If the gentleman from Illi-
ilims raises the point I will put the proper question to the

ouse,

Mr. CANNON. No; I do not raise the point, but only by
unanimous consent, I take it, can it be considered in the
House; otherwise it will have to be considered in the Commit-
tee of the Whole.

The SPEAKER. Unanimous consent was given for its pres-
ent consideration, but to cure any technicality in the matter——

Mr. CANNON. Well, I am not raising a techniecality ; it is not
a technical question. When unanimouns consent is given it
seems to me that a bill must be considered under the rule, and
that requires the House to go into the Committee of the Whole
to consider it. I have no objection to its consideration by the
House; but, so far as I understand, unanimous consent was
not given to discharge the Committee of the Whole.

The SPEAKER. The gentleman from Illinois is correct.
Whenever a bill or resolution is on the Union Calendar the
proper motion is—and for the purpose of this oceasion I will
assume that the gentleman from Illinois made it—to discharge
the Committee of the Whole House from the further considera-
tion of it and to consider it in the House.

Mr. CANNON. That, of course, would require unanimous
consent. TUnanimous consent has been given, as I understand it,
to consider the bill. I have no objection to its consideration.

The SPEAKER. Is there objection? [After a pause.] The
Chair hears none.

Mr. CANNON. In the Committee of the Whole House under
the five-minute rule? Is that the order, or is it in the House
as in the Committee of the Whole House under the five-minute
rule?

The SPEAKER. If it is considered in the House as in Com-
mittee of the Whole the five-minute rule applies. If it is con-
sidered in the House, it does not. The question is on agreeing
to the resolution. -

The question was taken, and the resolution was agreed to.

CITY OF CRAWFORD, STATE OF NERBRASKA.

The SPEAKER. The Clerk will report the next bill on the
Unanimous Consent Calendar.

The Clerk read as follows:

A bill (H. R. 12051) for the relief of the city of Crawford, in the
State of Nebraska.

The SPEAKER. The Clerk will report the bill.

Mr. TILSON. Mryr. Speaker

The SPEAKER. For what purpose does the gentleman from
Connecticut rise?

Mr. TILSON.
to be recognized.

The Clerk read as follows:

Be it enacted, ete., That the city of Crawford, in the State of Ne-
braska, is hereby granted a right of way across the military reservation
of Fort Robinson, Nebr,, at such location as may be determined by the
sald city of Crawford and approved by the Secretary of War, to con-
struct and maintain a ;{l line for the purpose of carrying water from
a goint beyond the said military reservation across said reservation
and to the sald eity of Crawford.

The committee amendment was read, as follows:

Provided, That the entire cost of construetion and maintenance ghall
be paid by the city of Crawford: And provided further, That the pi
shall be covered and the surface restored to its present condition E’;
and at the expense of said city of Crawford.

Mr. TILSON. Mr. Speaker—

The SPEAKER. For what purpose does the gentleman from
Connecticut rise?

declining un-
ch the Consti-

When the Clerk has reported the bill, I wish

Mr, TILSON. I have been directed by the Committee on
Military Affairs to report this bill to the House and ask for its
consideration by unanimous consent. I ask to be recognized.

Mr. FITZGERALD. Mr. Speaker, I reserve the right to
object.

The SPEAKER. The gentleman from Connecticnt will have
to make his motion first.

Mr. FITZGERALD. I reserve the right to object before the
gentleman gets started.

Mr. TILSON. I ask unanimous consent that the Committee
of the Whole House on the state of the Union be discharged
from further consideration of this bill and that it be considered
in the House as in the Committee of the Whole.

The SPEAKER. The gentleman from Connecticut asks unani-
mous consent that the Committee of the Whole House on the
state of the Union be discharged from further consideration of
the bill which has been reported by the Clerk, and that it be
considered in the House as in the Committee of the Whole. Is
there objection?

Mr. FITZGERALD. Mr, Speaker, reserving the right to
object, I desire to inquire whether the gentleman will accept
as an amendment a new section to the effect that “ the right to
alter, amend, or repeal this dct is expressly reserved "?

Mr. TILSON. I have mo objection to that amendment. I
shall ask the gentleman from Nebraska [Mr. Kingam], in
whose territory it is.

Mr. FITZGERALD. Does the gentleman from Nebraska [Mr.
Kinkamn] have any objection to a section reserving the right
to alter, amend, or repeal the act?

Mr. KINKAID of Nebraska. I have no objection whatever,

Mr., FITZGERALD. I will offer that amendment.

The SPEAKER. Is there objection?

Mr. SIMS. Mr. Speaker, reserving the right to object, I wish
to make a parliamentary inquiry.

The SPEAKER. The gentleman will state it.

Mr., SIMS. The mere fact that a bill is on the Unanimous
Consent Calendar I do not understand gives it the position of
unanimous consent for consideration until the question has
been put by the Speaker.

The SPEAKER. That is exactly what the Speaker was going
to do.

Mr. SIMS. The gentleman from Connecticut [Mr. TiLsox],
as I understood it, put the unanimous-consent request as to
consgideration in the House instead of in the Committee of the
Whole House on the state of the Union. It seems to me the
regular procedure required two requests for unanimous consent.

The SPEAKER. The usual practice has been to put the whole
motion at once.

Mr. TILSON. I renew my request, Mr. Speaker.

The SPEAKER. Is there objection? [After a pause,] The
Chair hears none. The Clerk will report the bill by title,

The Clerk read as follows:

A bill (I, R. 12051) for the relief of the city of Crawford, in the
State of Nebraska.

Mr. TILSON. Mr. Speaker—

The SPEAKER. The gentleman from Connecticut is recog-
nized for five minutes.

Mr. TILSON. Just a word of explanation, I think, is all
that will be necessary in this ease. The Committee on Military
Affairs has considered this bill and has made a unanimous
report. It contains only a few lines, and I shall read it to the
House, as I believe it states the case fully: -

The Committee on Military Affairs, to whom was referred the bill
{(H. R. 12051) for the relief of the city of Crawford, in the Btute of
Nebraska, having considered the same, report thercon with a recom-
mendation that it do paes.

It appears from the evidence before your committee that Fort Robin-
son is situated about 3 miles upstream from the clt‘{ of Crawford and
that the military reservation includes land on hoth sides of and abutting
upon the siream. The city of Crawford takes its water supply from this
stream below the reservation, and it is represented to your committee
that by reason of sewage and other deleterious matter erm:tlul into
the stream from the reservation the water is contaminated, cuuslng
perlodical epidemics of typhold fever. It appears that there are a
resent a nuimber of typhold cases in the city of Crawford believed to
Ee from the same canse.

The eity of Crawford has decided to change the location of the intake
of its water supply to a point above the military reservation, and in
order to do so asks permission to lay its pipes across the reservation.
There is no objectlon on the part of the War Department.

I wish to say that the committee believes that with the amend-
ment added by the committee and the amendment to be offered
by the gentleman from New York [Mr. Frrzcerarp] the rights
of the Government are completely safeguarded.

Mr. FITZGERALD. Mr. Speaker, I desire to offer the fol-
lowing amendment.

The SPEAKER. The gentleman from New York offers an
amendment, which the Clerk will report.
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The Clerk read as follows:

Sac 2. That the right to alter, amend, or repeal this act is expressly
reserved.

The SPEAKER. The question is on agreeing to the amend-
ment of the gentleman from New York.

The amendment was agreed to.

The committee amendment was agreed to.

The bill as amended was ordered to be engrossed and read a
third time, was read the third time, and passed.

BREIDGE ACROSS THE ST. FRANCIS RIVER, MO,

The next business on the Calendar for Unanimous Consent
was the bill (H. K. 6098) to authorize the Campbell Lumber Co.
to construct a bridge across the St. Francis River from a point
in Dunklin County, Mo., to a point in Clay County, Ark.

The SPEAKER. Is there objection to the present considera-
tion of the bill?

Mr, MANN. Reserving the right to object, I would like to
ask the gentleman if he would object to making an amendment
or two to the bill, in order to put it in proper form?

Mr. RUSSELL. I will say to the gentleman that if it is not
already in the proper form I have no objection to that.

Mr. MANN. It is always customary in these bills to insert the
language “at a point suitable to the interests of navigation.”
If the gentleman will look at his bill, at the bottom of page 1,
he will see this language: * Said bridge to be builf across the
St. Francis River.” I suggest that the gentleman move to strike
out the language “said bridge to be built across the said St
Francis River.” Then the bill will be in the ordinary form and
will provide for a bridge across the St. Franeis River in accord-
ance with the provisions of the general bridge act.

Mr. RUSSELL. I have no objections. I thought it was al-
ready in accordance with the general bridge act. I copied it
from a bridge bill heretofore introduced and passed in the
House, and the Committee on Interstate and Foreign Commerce
were of the opinion that it was in proper form.

Mr. MANN. We should always be careful about it.

Mr. RUSSELL. I am entirely satisfied that the gentleman
is familiar with the form it ought to be in, and I have no ob-
Jection fo modifying it in accordance with his suggestion.

Mr. COOPER. Mr. Speaker, will the gentleman yield? .

The SPEAKER. Does the gentleman from Missouri [Mr.
RusserL] yield to the gentleman from Wisconsin [Mr. Coorer] ?

Mr. RUSSELL. I do.

Mr. COOPER. I was unable to hear the colloquy just going
on, I sent for two of these bills, and I found one of them had
the amendment that has been suggested in italics—*“at a point
suitable to the interests of navigation,”

Mr. MANN. That is the langnage I suggested.

The SPEAKER. Is there objection?

Mr. BURKE of South Dakota. Mr. Speaker, reserving the
right to object, I desire to ask for some information.

I was informed a few days ago that the Democratic caucus
had taken action and decided that at this special session there
might be enacted certain emergency measures, and that the
committees were given permission by the caucus to consider
and report measures that would eome within that rule. I was
also informed that during the last few days of this session
there would be an opportunity to consider and pass such bills.
Relying upon that information, I and other Members refrained
from putting bills upon the Unanimous Consent Calendar.

What I now desire to ask is, Are we to consider at this time
general legislation, regardless of whether an emergency exists
or not? And, furthermore, is it the intention before this session
ends, by some rule or otherwise, to permit the consideration
of measures which are clearly emergency measures and yef are
not upon this Unanimous Consent Calendar? I presume there is
some gentleman on that side of the House that can enlighten
the House in this respect.

The SPEAKER. The gentleman from Georgia [Mr. Apau-
sox] is recognized.

Mr. ADAMSON. Mr. Speaker, if the gentleman from Mis-
souri [Mr. Russerr] will yield to me for that purpose, I will
make an earnest effort to answer the question of my amiable
friend, the gentleman from South Dakota.

Mr. RUSSELL. I yield to the gentleman from Georgia [Mr.
%muson]. It was his committee that reported this bill to this

ouse,

Mr. BURKE of South Dakota, T shall be glad to hear the
statement of the gentleman from Georgia.

Mr. ADAMSON. Mr. Speaker, I presumed that the gentle-
man from South Dakota who asked this question would be glad
that the gentleman from Missouri yielded me permission to
make an explanation.

Mr. BURKE of South Dakota, That is true, if the gentleman
has the time.

Mr. ADAMSON, When the Republican President performed
the peculiar action of calling a Democratic Congress in extra ses-
gion, he placed an injunction or limitation upon the action which
that Congress was to take. He suggested that one bill alone
should be considered, and no other, When the Congress assem-
bled, a majority of that Congress is reputed to have gone into
caucus and agreed to the injunction commanded by the Presi-
dent, with the amendment that we add certain salutary meas-
ures which the country needed a great deal more than the
Canadian reciprocity.

The committees of the House have, natumlly, worked under
that compound injunction of the President and the Demoecratic
majority in this House, and my amiable friend from South
Dakota [Mr. Burgg] and a good many others have asked me
this guestion, if that compound injunction applied to these local
bille. I answered in every instance that my understanding was
that it was directed mainly against general legislation; that
it might be that toward the heel of the session, when the House
had done its pressing work and was waiting on a more digni-
fied and slow-moving body for cooperation, we might then get
up the local bills for the building of bridges, in which so many
Members of the House were interested. I suggested to all gen-
tlemen who asked me that they introduce their bills and have
thein referred to the committee ready to be acted on. In due
season there appeared to be a general consent that these loeal
bridge bills, of local interest to Members, most of which are
urgent, might be reported and acted upon. I then conferred
with the minority leader. I had to inform him that the most
of them were Republican bills—I think two-thirds of them. He
yvery kindly said, “ There will be no objection to their consid-
eration,” Therefore, having had an understanding which I
thought was amicable on both sides of the House, and having
obtained the opinion of the Speaker, which was to the effect
that it would not violate the injunction, compound as it was,
the committee proceeded to report every bridge bill referred
to us.

I wish to say further, a great many of these bills have not
been placed on the Unanimous Consent Calendar. While that is
not my fault, yet I would be glad if every bill could be con-
sidered. I have asked the gentleman from Illinois [Mr.
Maxx] if there would be any objection to their consideration,
anyway, and he thought not. I do not think there will be any
ohjection on either side of the House.

Mr. BURKE of South Dakota. Will the gentleman yield for
a gunestion?

Mr. ADAMSON. I will .

Mr. BURKE of South Dakota. I wish to say to the gentle-
man from Georgia that I have no recollection, in the few years
that I have served in this House, of having ever objected to any
request for unanimous consent.

Mr. MANN. The gentleman is like myself. [Laughter.]

Mr. BURKE of South Dakota. I have no intention of object-
ing at this time to any bill on the Unanimous Consent Calendar.
What I am desiring to ascertain is whether there is some un-
derstanding by which we may hope to get consideration of
some bills before this session ends—bills which come within the
understanding which, I believe, was reached by the Democratic
ecaucns—emergency measures. I have been before one or two
committees, one of which I am a member of, where the state-
ment was exacted from the person offering a bill that it was an
emergency matter which could not, without injury to the par-
ties affected, go over until the regular-session, and the state-
ment was made that only such bills would be considered. I
think the statement was generally made that at the end of the
session there would be two days to afford an opportunity to pass
such bills. Now, what I am trying to ascertain is, is that the
understanding, and will we have a chance later to pass these
bills, or should they have been upon the Unanimous Consent
Calendar? I want to say, as one Member, that I have two or
three bills that would have been placed upon this Unanimous
Consent Calendar had I not relied upon the understanding that
I supposed existed as to how we should proceed.

Mr: ADAMSON. Have they been reported?

Mr. BURKE of South Dakota. Yes,

Mr. ADAMSON. Then I shall ask unanimous consent, at
this time or some other time, that all the bridge bills that have
been reported may be considered, whether they are on the Unani-
mous Consent Calendar or not.

Mr. MANN. It seems to me, Mr. Speaker, that gentlemen

who have bills reported out which they desire to have considered
by unanimous consent have been derelict in their duty if they
have not placed them on the Calendar for Unanimous Consent.
The rules provide a method for ealling up matters by unanimous
consent.

The SPEAKER. Is there objection?
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Mr. CAMPBELL. Mr. Speaker, reserving the right to object,
the gentleman from South Dakota [Mr, BurxEe] has stated a
condition that arose in one of the committees of this House.
We understood in that committee definitely that no legislation
should be enacted at this session on a general call of the calen-
dar, and that only upon the last two days of the session could
such matters be considered. That is the reason why bills re-
ported since that time were not directed to be placed upon the
Unanimous Consent Calendar. It was our understanding that
such bills would pot be considered at this session of Congress,

Mr. MANN. Will the gentleman yield for a question?

Mr. CAMPBELL. Certainly.

Mr. MANN, How did the gentleman get such an understand-
ing? That is an absolutely new thing to me,

Mr. CAMPBELL. It has been reported over and over again
through the press during this session of Congress that the
House would consider no legislation except emergency legisla-
tion.

Mr. MANN. That is, before a bill is reported; but when the
bill is reported and is on the calendar, gentlemen have a right to
place it on the Unanimous Consent Calendar and have it con-
sidered, if we should meet on any Unanimous Congent Calendar
day, as we are now doing.

Mr., CAMPBELL. That is true, but it was generally under-
stood that Unanimous Consent Calendar would not be called
to-day. I have seen this House adjourn over Monday when it
was possible to eall up bills on this ealendar.

Mr. MANN. Has the gentleman noticed that I have the first
bill on the Unanimous Consent Calendar?

Mr. CAMPBELL. I have noticed that, but I have also noted
that the gentleman has not succeeded in ealling it up—either
that or other bills that he has on the Discharge Calendar.

Mr. MANN. And I took the right chance and put the bill on
the calendar.

The SPEAKER. Is there objection to the present considera-
tion of this bill? [After a pause.] The Chair hears none, und
the Clerk will report the bill

The Clerk read the bill, as follows:

Be it enacted, ete., That the Campbell Lumber Co., a corporation
organized under the laws of the State of Missouri, its successors and
assigns, be, and it is hereby, authcrized to construct, maintain, and
operate a bridge and approaches thereto, across the St. Franeis River,
from & point Dunklin County, Mo., near range line between ranges
8 and 9, in towns‘biﬁ 18, to a point in section 6, township 19, range 9,
in Cla{n County, Ark.; sald bridge to be built across the St. Francis
River accordance with the provisions of an act entitled “An act to
regulate the construction of bridges over navigable waters,” approved
March 23, 1906. .

Spc. 2. That the right to alter, amend, or repeal this act Is ex-
pressly reserved. h

Mr. MANN. Mr. Speaker, I offer the following amendments,

The Clerk read as follows:

Amend page 1, line 7, by inserting after the word “river" the fol-
lowing : “At a point suitable to the interests of navigation.”

Amend e 1, lines 10 and 11, by striking out after the word
“Arkansas " the semicolon and insert a comma; and by striking out
the words * said bridge to be completed across the 8t. Francis River.”

The SPEAKER, The question is on the amendments offered
by the gentleman from Illinois.

Mr. RUSSELL. I have no objection, Mr. Speaker.

The question was taken, and the amendments were agreed to.

The SPEAKER. The question is on the engrossment and
third reading of the bill.

Mr. COOPER. Mr. Speaker, I would like to ask the gentle-
man from Illinois a question.

Mr. MANN. I will yield to the gentleman.

Mr., COOPER. Will the gentleman state what the effect of
his amendment is?

Mr. MANN., One amendment was to insert, after the word
“river,” the words “at a point suitable to the interests of
navigation.”

Mr. COOPER. I understood that.

Mr, MANN. And at the bottom of the page there was a dupli-
cation of the provision that the bridge was to be built across
the St. Francis River according to the bridge law. If you
strike that out, it reads that the bridge shall be constructed,
maintained, and operated in accordance with the bridge law,
which is the proper way.

Mr. COOPER. Was not the general bridge law approved
March 23, 1906——

Mr. MANN. The gentleman has in mind the general dam act.

The bill as amended was ordered to be engrossed and read a
third time, was read the third time, and passed.

EXTENDING ACT OF JUNE 10, 1880, TO BROWNSVILLE, TEX.

The next business on the Unanimous Consent Calendar was
the bill (H. R. 2925) to extend the privileges of the act approved
June 10, 1880, to the port of Brownsyille, Tex,

The Clerk read the bill, as follows:

Be it enacted, eto., That the privileges of the act approved June 10,
1880, governing the transportation of dutlable merchandise wlthm;ﬁ
appraisement be, the same are hereby, extended to the port

rownsville, Tex.

The SPEAKER. Is there objection to the present consid-
eration of the bill?

Mr. MANN. Reserving the right to object, I see no reasons
nor information given in the report on the bill. Gentlemen
ought to be willing, when they report a bill, to give some reason
or some information in regard to it if they want it to pass by
unanimous consent. Or they should supply it now, and I think
the gentleman from Texas is anxious to supply the information.

Mr. GARNER. Mr. Speaker, with the permission of the
House, I will say to the gentleman from Illinois that this is
a unanimous report from the Committee on Ways and Means
and has the approval of the Treasury Department. There has
been recently built across the river from Brownsville to Mata-
moros, Mexico, a railroad bridge connecting the Frisco system
in the United States with the International system in Mexico,
and it is essential that this bill should pass in order to accom-
modate the commerce going through that port.

Mr. MANN. What commerce is there there? The gentleman
gays it has the approval of the Secretary of the Treasury. If
8o, it onght to appear in the report.

Mr. GARNER. My colleague, Mr. RaxpeELL, who is not here,
has the papers in the case. There is a letter from the Secretary
of the Treasury stating the fact that he sent his agent to
Brownsville, and he made the report on the bill, and that the
commerce there not only justifies but demands the passage of
this legislation, and he recommended an amendment to the
original bill that I introduced. The bill which I introduced
extended the provisions of the entire law of 1880 to Brownsville.
The bill was amended, in pursuance of the suggestion from
the Treasury Department, and now only extends, as the gen-
tleman will observe, to the first section of the act approved
June 10, 1880,

Mr. MANN. This would result in an appraisement of im-
ported merchandise being made at Brownsville, Tex,

Mr. GARNER, That is my understanding: yes.

Mr, MANN. And for men being employed there to make that
appraisement,

Mr, GARNER. The Secretary of the Treasury said that
there would be comparatively no extra expense, the officers at
Brownsville now there would be sufficient. I may say that
there are four ports in the State of Texas,

Mr. FOSTER of Illinois. Mr. Speaker, I would like to hear
what is going on over there,

Mr. MANN. Then come over this way.

Mr. GARNER., Mr. Speaker, if the gentleman from Illi-
nois, Dr. FosTER, Will come over here into civilization, and not
stay on the outskirts, he may hear what is going on. [Laugh-
ter.] I was about to remark to the gentleman from Illinois
[Mr, Maxx] that there are four ports of entry in Texas—El
Paso, Eagle Pass, Laredo, and Brownsville—and each of these
ports enjoy the privileges of the act of 1880 except Brownsville,
The law has not been extended to Brownsville heretofore, be-
cause whatever goods were imported were brought across in
gkiffs, there being no railroad connection, but since the railroad
reached the city and a bridge has been constructed, under the
authority of the gentleman from Illinois, three sessions ago, the
necessity for extending the privileges of 1880 has arisen,

Mr. KENDALL. What is the commerce there?

Mr. GARNER, It will be equal to any in the ports of Texas,

The SPEAKER pro tempore (Mr, Frrzcerarp). Is there ob-
jeetion?

Mr. FOSTER of Illinois. Mr. Speaker, I would ask the gen-
tleman from Texas how close the nearest port of entry is to
Brownsville, Tex.?

Mr. GARNER. It is about 175 miles,

Mr. FOSTER of Illinois. I have been unable to hear the
gentleman very well because I was not lucky enough to secure
as good a seat as he did, but is the necessity for the admission
of goods into this place that is proposed to be made a subport
of entry such as to justify the establishment of a port at that

lace?

: Mr. GARNER. Mr. Speaker, in reply to that question T will
say this: The bridge recently constructed across the Rio Grande
has connected two of the largest railways in the Republic of
Mexico and the Republic of the United States. Just what the
commerce will be I could not tell the gentleman, but the reports
from the Treasury Department and from the railroad officials
of the Frisco system are to the effect that it will be as greatf,
if not greater, than any other port bordering on the Republic
of Mexico,
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Mr. RUCKER of Colorado.
yield?

Mr. GARNER. Certainly.

Mr. RUCKER of Colorado. I would ask the gentleman if his
colleague's resolution which was offered, providing for reci-
procity between Mexico and the United States, goes through,
what will be the use of establishing a customs port at this
place? Is not the gentleman aware of the fact that such a
measure is proposed by his colleague from Texas?

Mr. GARNER. Mr. Speaker, I prefer to get results with
reference to this legislation rather than to enter into a discus-
sion of free trade between Mexico and the United States; but
I may say to my friend from Colorado that I do not anticipate
the immediate passage of the resolution of my colleague from
Texas. This is an emergency measure and I would like to have
it go throngh.

Mr. RUCKER of Colorado. Mr. Speaker, of course I shall
make no objection as long as I know my friend from Texas will
oppose such a plan as reciprocity between Mexico and the
United States when it is brought forward.

Mr. Speaker, will the gentleman

Mr. CAMPBELL. Mr. Speaker, reserving the right to object, |
I have not heard just what it is that makes the passage of this |

bill an emergency at this time by unanimous consent.

Mr. GARNER. Mr. Speaker, my friend from Illinois [Mr.
Mann] suggests that the faet that I want to pass the bill makes
it an emergency, which appeals to my mind very strongly, but
I will say to my friend from Kansas that the completion of this
bridge connecting these two great systems of railway makes it
very inconvenient for the appraisement of goods. There is a
large commerce in that ecity. -

i Mr, CAMPBELL. What is the commerce of that city at this
me?

Mr. GARNER. I could not give the gentleman the tonnage
or the value. All I know is that the Treasury Department sent
its agent there——

Mr. CAMPBELL. But what is the nature of the commerce
that comes in and goes out through that port which makes it
an emergency to have this measure passed now?

Mr. GARNER. I am not able to give the gentleman that in-
formation, other than the general commerce that goes on be-
tween the Republic of Mexico and the Republic of the United
States. The same necessity exists for this to be made an im-
II.[.luEdme port of entry that exists for El Paso, Eagle Pass, or

redo.

Mr. CAMPBELL. Well, the committee does not say so in its
report. I have a bill pending to make Cherryvale, Kans, a
subport of entry, and it is quite as necessary as the place in
Texas, and the necessity arises from much the same condition.

The SPEAKER pro tempore, Is there objection? [After a
pause.] The Chair hears none, The question is on the engross-
ment and third reading of the bill.

The bill was ordered to be engrossed and read a third time,
was read the third time, and passed.

MESBAGE FROM THE SENATE.

A message from the Senate, by Mr. Crockett, one of its clerks,
announced that the Senate had passed joint resolution and bill
of the following titles, in which the concurrence of the House
of Representatives was requested:

8. J. Res. 49. Joint resolution to aunthorize the Secretary of
the Interior to make a per capita payment to the enrolled
members of the Five Civilized Tribes entitled to share in the
funds of said tribes; and

8. 3151. An act fo extend time of payment of balance due for
lands sold under act of Congress approved June 17, 1910.

The message also announced that the Senate had agreed to
the report of the committee of conference on the disagreeing
votes of the two Houses on the amendments of the Senate to
the joint resolution (H. J. Res. 1) to correct errors in the enroll-
ment of certain appropriation acts approved March 4, 1911,

SENATE BILL AND JOINT RESOLUTION REFERRED,

Under clause 2 of Rule XXIV, Senate bill and joint resolution
of the following titles were taken from the Speaker's table and
referred to their appropriate committees, as indicated below:

8.3151. An act to extend time of payment of balance due for
lands sold under act of Congress approved June 17, 1910; to
the Committee on the Public Lands.

8. J. Res, 49. Joint resolution to authorize the Secretary of
the Interior to make a per capita payment to the enrolled
members of the Five Civilized Tribes entitled to share in the
funds of said tribes; to the Committee on Indian Affairs,

BRIDGE ACROSS MISSOURI RIVER, WELDON SPRINGS LANDING, MO.

The next business on the Calendar for Unanimous Consent was
the bill (H. R. 11660) to authorize the St. Louis-Kansas City

Electric Railway Co. to construct a bridge across the Missourl
at or near the town of Weldon Springs Landing, Mo.

The Clerk read as follows:
A bill (H. R. 11660) to authorize the St, Louis-Kansas Clil?v Electrie

Railway Co. to construct a bridge across the Missourl er at or
near the town of Weldon Springs Landing, Mo.

Be it enacted, etc., That the 8t, Louis-Kansas City Electric Railwa
Co., a corporation organized under the laws of the State of Missouri,
hereby authorlzed to construct, maintain, and operate a bridge and ap-
gro.'}ches across the Missourl River at or near the town of Weldon

prings Landing, In the State of Missouri, In accordance with the pro-
visions of the act entitled “An act to regulate the construction of
bridges over navigable waters,” approved March 23, 1906.

Bec. 2. That the right to alter, amend, or repeal this act is hereby
expressly reserved.

The committee amendment wag read, as follows:

Page 1, line 7, after “ river,” insert “ at a point suitable to the inter-
ests of navigation.”

The SPEAKER pro tempore. Is there objection to the pres-
ent consideration of the bill?

Mr. ANTHONY. Mr. Speaker, reserving the right to object,
I would like to ask the gentleman who reported this bill or who
iz in charge of it if he has not overlooked the necessary pro-
vision which will allow the Secretary of War to supervise and
regulate the traffic across that bridge?

Mr. MANN. Does not the gentleman from Missouri intend
to try to pass the Senate bill instead of the House bill?

Mr. BORLAND. Yes; that is the gentleman’s intention.

Mr. MANN., Then I hope the gentleman will move to lay
this bill on the table, otherwise it will waste the time of the
House,

The SPEAKER pro tempore. The gentleman from Missouri
asks unanimous consent to substitute a similar Senate bill for
thie House bill.

‘Mr. MANN. The Senate bill is on the Unanimous Consent
(Calendar and comes next.

Mr. BORLAND. I understand that before the motion for
a substitute can be made the original bill must be reported to
the House,

Mr. MANN. It is not necessary to substitute it; the Senate
bill is on the calendar.

Mr. BORLAND. Mr. Speaker, I move that this House bill
be laid on the table and that we proceed to the consideration
of the next bill, which is the Senate bill.

The SPEAKER pro tempore. Without objection, the House
bill will be laid on the table, and the Clerk will report the
Senate bill.

There was no objection.

Mr. BORLAND. And then I will yield to the gentleman from
Kansas,

The Clerk read as follows:

An act (8. 2768) to anthorize the St. Louis-Kansas City Electrie
Railway Co. to construct a bridge across the Missouri River at or near
the town of Weldon Springs Landing, Mo.

The SPEAKER pro tempore. Is there objection?

Mr, ANTHONY. Mr. Speaker, reserving the right to object,
I would like to renew the question which I put to the gentleman
from Missouri [Mr. BorLAND].

Mr. BORLAND. I will ask the gentleman to state his ques-
tion.

Mr. ANTHONY. I desire to ask the gentleman whether or
not he had not overlooked the nmecessary provision in this bill
which will reserve to the Secretary of War the right to provide
suitable regulations for the traffic which goes over that bridge?

Mr. BORLAND. Does the gentleman refer to the act known
as the Mann Act, regulating the construction of bridges?

Mr. ANTHONY. There is such a provision in a number of
bridge bills which have been previously passed in reference to
bridges.

Mr. ADAMSON. Mr. Speaker, I desire to suggest to the
gentleman that that is contained in the general bridge bill.

Mr. BORLAND. In answer to the gentleman from Kansas I
desire to say that that is included in the general bridge act.

Mr. ANTHONY. Not to my knowledge; and unless the
gentleman knows there is a provision under the general bridge
act which confers these powers on the Secretary of War, I
should prefer to offer a new section to his bill.

Mr. BORLAND. This bill reserves to the Secretary of War
all the powers embraced in the general bridge act and that in-
cludes, I think, all to which the gentleman from Kansas refers.

Mr. ANTHONY. I want to state for the information of the
gentleman from Missouri and the House that controversies are
raging in several towns along the Missouri River now where
complaint is made in regard to where tolls are charged for
wagons and other traffic across these various bridges. In
some bridge bills express power was given to the Secretary of
War to pass on the reasonableness of the tolls charged for
wagon traffic, and I desire to have in this bill a provision whick
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eonfers that snme power on the Secretary of War that he has
over other bridges in the neighborhood.

Mr. MANN. He has it under the general bridge aet. There
has been no such provision inserted in any bill since the passage
of that act.

Mr. ANTHONY. What were the terms of the general bridge
act?

Mr. MANN. I ecan not quete them to the gentleman.,

Mr. ANTHONY. In the absence of specific knowledge I
would like to offer a new section to that bill

The SPEAKER pro tempore. Is there objection to the pres-
ent consideration of the bill? [After a pause.] The Chair
hears none, The gentleman from Missouri [Mr. Borraxp] is
entitled to the floor. Will the gentleman yield to the gentle-
man from Kansas [Mr. ANTHONY]?

Mr. BORLAND. After a brief statement I will yield to the
gentleman from Kansas [Mr. AntHoNY]. I want to say to
the gentleman from Kansas that this particular bill is simply
a change of location from that provided in a bill that was
passed at the last session. At the last session Congress adopted
two bills, one permitting this company to bridge the Missouri
River at Arrow Rock, and the other at St. Charles.

In carrying out the surveying plans it was found the bridge
at St. Charles would have to be moved to Weldon Landing, and
the purpose of the present bill is to enable the company to
bridge at Weldon Landing. The form of the bill follows pre-
cisely the form of the original bill. It is the same form that has
been reported on these other bills by the Committee on Inter-
state and Foreign Commerce, and it refers to the general bridge
aet, known as the Mann Aect, which, as I understand, includes
all the powers that are vested in the Secretary of War to con-
trol these bridges across navigable streams. That is the state-
ment of the present chairman of the Committee on Interstate
and Foreign Commerce and the former chairman. That being
true, I would ask the gentleman from Kansas [Mr. ANTHONY]
to withhold his amendment, unless he has the law to cite to us
that requires such an amendment. I yield to the gentleman
from Kansas [Mr. ANTHONY].

Mr. ANTHONY. I would like to ask the gentleman from
Illinois [Mr. MaNN] a question. Does the Mann Bridge Act
expressly provide that the Secretary of War shall have the
power to regulate the prices for wagon tolls across these
bridges?

Mr. FOSTER of Illinois. Mr. Speaker, I think if the gentle-
man will refer to the act he will find all those provisions in it,
providing for the regulation of tolls, navigation, and all.

The SPEAKER pro tempore. The question is on the third
reading of a Senate bill.

Mr. ANTHONY. Mr. Speaker, would not the consideration of
an amendment come up first? I offered an amendment. Would
not its consideration come up first? -

The SPEAKER pro tempore. The gentleman from Kansas
bhas not had the floor thus far,

Mr. ANTHONY. I ask recognition now.

Mr. MANN. Mr. Speaker——

The SPEAKER pro tempore. Does the gentleman from Mis.
i{ol:;i Eg[r Borranp] yield to the gentleman from Illinois [Mr.

N

Mr. BORLAND. I yield to the gentleman from Illinois.

Mr. MANN. Section 4 of the general bridge act contains this
provision :

If tolls shall be charged for the transit over any bridge constructed
under the provisions of this act, of engines, cars, street cars, wagons,
carriages, vehicles, animals, foot passengers, or other passengers, such
tolls 1 be reasonable and just, ard the Secretary of War may, at
any time, and from time to time, prescribe the reasonable rates of toll

for such transit over such bridge, and the rates so prescribed shall be
the leignl rates and shall be the rates demanded and received for such

Mr. ANTHONY. Mr. Speaker, I am much obliged for that
information. There was some doubt in my mind concerning it.
I withdraw the amendment.

Mr. BORLAND. Inasmuch as the gentleman does not offer
an amendment, I ask for the third reading of the bill.

The bill was read a third time, and having been read a third
time, was passed.

BRIDGE ACROSS ST. CROIX RIVER BETWEEN WISCONSIN AND
MINNESOTA.

The next business on the Calendar for Unanimeus Consent was
the bill (H. R. 6747) to authorize the Wisconsin Central Railway
Co. to eonstruct a bridge across the St. Croix River between
Wisconsin and Minnesota.

The Clerk read as follows:

Be it enacted, ete., That the Wisconsin Central Raflway Co., a corpo-
ration o ed nnder the laws of the State of Wisconsin, is hereby
authori to construet, maintain, and operate a bri and approaches

thereto, across the 8f, Croix River at a point suitable te the interests

of navigation, at or near a point on the east bank of said river in the

vicinity of the township line between townships 30 and 31 north, in
St. Croix County, Wis., to a golnt on the west bank of sald river in
the vicinity of the township line between said townships 80 and 31
north, in Washin, County, ., in accordance with rovisions
of the act ent “An aet to regulate the construction of b over
navigable waters,” approved March 23, 1906.

SEc. 2. That the right to alter, amend, or repeal this act is hereby
expressly reserved.

The SPEAKER pro tempore. The Clerk will report the com-
mittee amendment.

The Clerk read as follows:

Strike out all of section 1 after the emacting clause. and Insert in
Heu thereof the following:

“That the act entitled ‘An act permitt the Wisconsin Central
Railway Co. to construct, main and operate a railroad “ridge across
the St. Croix River between the States of Wisconsin ané esota,’
approved March 12, 1910, is hereby reenacted; and the thne for com-
mencing and compietlng the bridge therein authorized is hereby. ex-
tended one year and three years, respectively, from the date uf approval
hereof.”

The SPEAKER pro tempore. Is there objection to {he pres-
ent consideration of the bill?

Mr. MANN. Mr. Speaker, reserving the right to object, T would
like to ask the gentleman in charge of the bill in referenc e to the
amendment, which I see is an amendment suggested by the War
Department. The amendment provides for the reenactnent of
a law that was passed some time ago—that is, it provides that
act is “hereby reenacted.” I think that is not very gocd lan-
guage, The statute provides the form of enacting bills, and I
would like to ask if it would be satisfactory to insert the word
“revived ” in place of the word “ reenacted "?

Mr, STEVENS of Minnesota. That will be entirely satisfac-
tory, Mr. Speaker,

The SPEAKER pro tempore. The gentleman from Illhsois
offers an amendment, which the Clerk will report.

Mr. SHERLEY. Before the act is passed by unanimous 2on-
sent I would like to know what is involved in this reenactment.

Mr. STEVENS of Minnesota. Mr. Speaker, the act was
passed a year or two ago, and the Wisconsin Central Railroad
Co., through some inadvertence, did not commence the conatruc-
tion of the bridge until after the year in which the act provided
the construction should be commenced had passed. The com-
pany then discovered, when it filed its plans, that the year had
expired, and sent this bill to me, which I introduced. The
bridge is now under construction, and it is desired that the
original act should be eontinued, so that the plans and specifi-
cations for the bridge filed in the War Department can be con-
sidered by the Secretary of War.

Mr. SHERLEY. The only change is the extension of time in
which the bridge shall be completed?

Mr. STEVENS of Minnesota. Not completed, but commenced.
That is all that is necessary yet.

Mr. SHERLEY. That is the only change?

Mr. STEVENS of Minnesota. That isthe only change desired.

The SPEAKER pro tempore. Is there objection to the pres-
ent consideration of the bill?

There was no objection.

The SPEAKER pro tempore. The Clerk will report the
amendment offered by the gentleman from Illinois.

The Clerk read as follows:

On page 2, line 11, strike out the word * reenacted™ at the end of
the line and insert the word “ revived.”

The SPEAKER pro tempore.
the amendment.

The amendment was agreed to.

The SPEAKER pro tempore. The question now is on agrew.
ing to the eommittee amendment.

The committee amendment was agreed to.

The SPEAKER pro tempore. The question is on the engross
ment and third reading of the bill as amended.

The bill as amended was ordered to be engrossed and read
the third time, was read the third time, and passed.

The title of the bill was amended so as to read: “A bill te
reenact an act authorizing the construction of a bridge across
St. Croix River, and to extend the time for commencing and
completing the said structure.”

BRIDGE ACROSS THE BT. CROIX RIVER BETWEEN WISCONSIN AND
MINNESOTA.

The next business on the Calendar for Unanimous Consent
was the bill (H. R. 11321) to authorize the Twin City & Lake
Superior Railway Co. to construct a bridge across the 8t. Croix
River between Wiseonsin and Minnesota.

The Clerk read the bill, as follows:

Be it enuacted, ete., That the Twin City & Lake Superior Railway
Co., a corporation organized under the laws of the State of Maine, its
suceessors and assigns, be, and they are hereby, authorized to construct,
maintain, and cperate a bridge, and approaches thereto, across the St.
Croix River, at or near a point on the south bank ef sald river in the
vieinity of the center line of section 33, township 36 north, range 20

The question is on agreeing to
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west, in Chisago County, Minn., to a point on the north bank of said
river in the vicinity of the center line of sald section 83, township 36
north, range 20 west, in Polk County, in the State of Wisconsin, in
accordance with the provisions of the act entitled “An act to regulate
ﬁ;l’% construction of bridges over navigable waters,” approved March 23,
SEc. 2, That the right to alter, amend, or repeal this act is hereby
expressly reserved.

The SPEAKER pro tempore. Is there objection?

Mr. SIMS. Mr. Speaker, is not Senate bill 1149 for the
game identical purpose?

Mr. MANN. Oh, no.

Mr. NYE. No; that is the “ Soo.”

Mr. MANN. It is not for the same purpose, then?

Mr. NYE. No.

The SPEAKER pro tempore. Is there objection?

There was no objection. p

Mr. MANN. Mr. Speaker, I offer the following amendment to
the bill and an amendment to the title.

The SPEAKER pro tempore. The Clerk will report the
amendment to the bill

The Clerk read as follows:

Amend by Inserting, on page 1, in line 7, after the word * river,”
the following : “At a point suitable to the interests of navigation.”

The amendment was agreed to.

The SPEAKER pro tempore. The question is on the engross-
ment and third reading of the bill.

The bill as amended was ordered to be engrossed and read
the third time, was read the third time, and passed.

On motion of Mr. MANN, the title of the bill was amended so
as to read: “A bill to authorize the Twin City and Lake
Superior Railway Co. to construct a bridge across the St. Croix
River between Chicago County, Minn,, and Polk County, Wis.”

BRIDGE ACROSS THE MISSISSIPPI RIVER IN AITKIN COUNTY, MINN.

The next business on the Unanimous Consent Calendar was
the bill (H. R. 7693) authorizing the town of Logan, Aitkin
County, Minn., to construct a bridge across the Mississippi
River in Aitkin County, Minn,

The Clerk read the bill, as follows:

Be it enacted, ete.,, That the town of Logan, a munleipal corpora-
tion organized under the laws of the State of u’innesota. is hereby an-
thorized to construct, maintain, and operate a bridge, and approaches
thereto, across the Misslsslppl River, at a point suitable to the interests
of navigation, at or near the section line between sections 23 and 24
and ahout one-half mile above Palisade, in the county of Aitkin, in
the State of Minnesota, in accordance with the provisions of the act
entitled “An aet to regulate the construction of bridges over navigable
waters," ap roved March 23, 1906.

BEc. 2. at the right to alter, amend, or repeal this act is hereby
expressly reserved.

The SPEAKER pro tempore. Is there objection to the pres-
ent consideration of the bill?

There was no objection.

The SPEAKER pro tempore. The question is on the engross-
ment and third reading of the bill.

The bill was ordered to be engrossed and read a third time,
was read the third time, and passed.

BRIDGE ACROSS THE ST. CEOIX RIVER BETWEEN WISCONSIN AND
MINNESOTA.

The next business on the Unanimous Consent Calendar was
the bill (H. R. 5138) authorizing the Minneapolis, St. Paul &
Sault Ste. Marie Railway Co. to construct and operate a bridge
across the St. Croix River between Wisconsin and Minnesota.

Mr, MILLER. Mr. Speaker, the Senate bill 1149, which is
now on the calendar, is the same as the House bill 5138,
which has just been taken up. If the House sees fit to pass
the Senate bill 1149, I will ask to have the other bill laid on
the table, and therefore I will ask to have the Senate bill taken

up first.

Mr. ADAMSON. I suggest, Mr. Speaker, that we take up the
House bill and lay the other bill on the table,

The SPEAKER pro tempore, The bill to which the gentleman
from Minnesota refers has not yet been reported.

Mr. MILLER. I move that we take up the Senate bill and
lay the House bill on the table.

The SPEAKER pro tempore. If there be no objection, the hill
H. R. 5188 will be laid on the table, and the Clerk will report
the next bill on the calendar, which is Senate bill 1149.

There was no objection,

The Clerk read as follows:

Be it enacted, ete., That the consent of Congress is hereby granted to
the Minneapolis, 8t. Paul & Sault Ste. Marie Railway Co., a railway
corporation organized under the laws of the States of Wisconsin and
Minnesota, to construct, maintaln, and operate a rallroad bridge and
approaches thereto, across the St. Croix River, at a point suitable to

e interests of navigation, from a point on the south bank of =aid
river in lot 1, section 21, township 41 north, range 16 west, in Durnett
County, Wis., to a point on the north bank of said river in lot 1, section
21, township 41 north, range 16 west, in Pine County, Minn., in accord-

ance with the provisions of the act entitled “An act to regulate the con-
struction of b

es over navigable waters,” approved March 23, 1906

Sec. 2, That the right to alter, amend, or repeal this act is hereby
expressly reserved.

The SPEAKER pro tempore. Is there objection to the pres-
ent consideration of the bill?

There was no objection.

The bill was ordered to a third reading, and was accordingly
read the third time and passed.

BRIDGE ACROSS THE PALMERS OR WARREN RIVER, R. I,

The next business on the Calendar for Unanimous Consent
was the bill (H. R. 11852) to authorize the Providence, Warren
& Bristol Railroad Co. and its lessee, the New York, New
Haven & Hartford Railroad Co., or either of them, to construet
a bridge across the Palmers or Warren River, in the State of
Rhode Island.

Mr. ADAMSON. Mr. Speaker, I do not see the author of this
bill in the Hall at this moment.

Mr. O'SHAUNESSY. Mr. Speaker, I beg the gentleman's par-
don. I am here looking after my bill, and have been here all
the morning.

Mr, ADAMSON. Mr. Speaker, immediately following this
House bill there is a Senate bill which is identical, and I ask
unanimous consent that the House bill lie on the table, and that
the House proceed to the consideration of the Senate bill.

The SPEAKER pro tempore. If there be no objection, the bill
H. R. 11852, which is identical with the following Senate bill,
will be laid on the table,

There was no objection,

The next business on the Calendar for Unanimous Consent was
the bill (8. 2732) to authorize the Providence, Warren & Bristol
Railroad Co. and its lessee, the New York, New Haven & Hart-
ford Railroad Co., or either of them, to construct a bridge
across the Palmers or Warren River, in the State of Rhode
Island.

The SPEAKER pro tempore. Is there objection to the pres-
ent consideration of the bill?

There was no objection.

The bill was ordered to a third reading, was accordingly read
the third time, and passed,

LOANING MONEY IN THE DISTRICT OF COLUMBIA.

The next business on the Calendar for Unanimous Consent
was the bill (H. R. 8768) to regulate the business of loaning
money on security of any kind by persons, firms, and corpora-
tions other than national banks, licensed bankers, trust com-
panies, savings banks, building and lean associations, and real-
estate brokers in the District of Columbia.

Mr, SIMS. Mr. Speaker, I want to submit a request for unani-
mous consent. Following this bill are two bridge bills, and I
ask unanimous consent that they be considered first.

The SPEAKER pro tempore. The gentleman from Tennessee
asks unanimous consent that the bill H, R. 8768 be passed
until the following two bills upon the calendar have been con-
sidered. Is there objection?

Mr, MANN. I object.

Mr. DYER. Reserving the right to object, I should like to
agk the gentleman from Tennessee the object of his request.

Mr. SIMS. It is simply to get through with the bridge bills
that have been reported from the Committee on Interstate and
Foreign Commerce before we consider the Distriet bill, for which
I understand there is to be a District day.

Mr. MANN. I think it would be a very bad precedent, Mr.
Speaker, and I object.

The Clerk read the title of the bill, H. R. 8768.

Mr., MANN. Mr, Bpeaker, as that is rather a long bill, I
suggest that the request for its consideration be put before the
bill is read.

The SPEAKER pro tempore. Is there objection?

Mr, SIMS. I object to the consideration of the bill at this
moment, becausge I desire to get these bridge bills thirough.

Mr. SHERLEY. Pending that, I want to say that if objection
is made to the consideration of one of the most important and
necessary pieces of legislation for the District of Columbia,
gimply for the purpose of securing consideration of bridge bills,
there will be objection to the consideration of those bridge bills,

Mr. SIMS. I have no objection to the legislation.

Mr. SHERLEY. Ah, but the gentleman must not undertake
to object to the consideration of this bill in order to get up a
bridge bill

Mr. SIMS. I withdraw my objection. I knew it would re-
quire only about 5 or 10 minntes to pass the bridge bills and
would not prevent the consideration of the bill referred to by
the gentleman from Kentucky, but I am perfectly willing to
let the bridge bills wait until the other bill is considered.

Mr. MADDEN. I will renew the objection.

Mr, DYER. Will the gentleman reserve his objection?
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Mr. MADDEN, I will reserve the objection for the purpose
of giving the gentleman an opportunity to address the House.

Mr. SHERLEY. The bill ought to be reported first, before
objection is made.

Mr. DYER. Mr. Speaker, I ask unanimous consent to ad-
dress the House for five minutes.

Mr. SHERLEY. I make the point of order that until the
bill is read it is not before the House for objection.

The SPEAKER pro tempore. It has been the practice on the
Unanimous Consent Calendar fo read the bill by title and ask
if it is objected to, in order to save time.

Mr, MADDEN. Well, Mr. Speaker, I will object now.

Mr. DYER. Mr. Speaker, I ask unanimous consent for five
minutes, to submit some remarks upon this bill.

The SPEAKER pro tempore. The gentleman from Missouri
asks unanimous consent to address the House for five minutes
on the bill. Is there objection?

There was no objection.

Mr. DYER. Mr, Speaker, I regret that any Member of the
House should feel called upon to make objection to the consider-
ation of this bill. There is no more important legislation, and
there has been no more important bill before this House at this
session than this bill, now upon the Calendar for Unanimous
Consent. For a number of years the people of the District of
Columbia, all of its best citizenship, backed up by its citizens’
associations, backed up by church organizations, all have been
importuning Congress to pass a law that will prevent the loan
companies of this city gouging and ruining and breaking up the
homes of so many of its people who have to borrow money to
tide over temporary distress.

Take the statement of the head of the loan business in this
city, the president of the Remedial Loan Association, Mr.
Leonard, and read what he says in a pamphlet sent, I take it,
to all Members of Congress, in which he says that there is
$2,000,000, approximately, loaned out to the citizens of this
District by these loan companies and at illegal rates; that
$100,000 of that is loaned at a monthly rate of 2 per cent,
$200,000 at an average monthly rate of 2% per cent, and ap-
proximately $200,000 at a monthly rate of 3 per cent. The
remaining one million and a half dollars is loaned at rates
ranging from 5 per cent a month upward. There is the situa-
tion which confronts you in this matter. There i8 no law in
the District of Columbia to protect the people who pay these
exorbitant rates of interest. In Chicago, New York, and St.
Louis and all other cities in this country there is protection
for the people.

Some objection has been made to the passage of a law per-
mitting the loaning of money at as high a rate as 2 per cent a
month., Your Committee on the District of Columbia have, how-
ever, felt from investigations heretofore made that those who are
engaged in the business of loaning small sums of money for
short periods to persons who have no real estate and who offer
only personal property as security are entitled to a higher rate
of interest than is provided by existing law in the District of
Columbia. The committee believes that 2 per cent per month is
ample, however, for the money invested and the risk assumed.
It was called to the attention of your Committee on the District
of Columbia that pawnbrokers are allowed to charge 8 per cent
a month. We believe that that rate is exorbitant, and that
pawnbrokers should not be allowed to charge more than 2 per
cent. We therefore expressly refused to except the business of
pawnbrokers in this proposed law, and if this bill becomes a
law pawnbrokers will not be permitted to charge more than 2
per cent a month, Two per cent a month is substantially as
high a rate of interest as is permitted to be charged in any
State or city.

This bill ought to become a law at this session of Congress.
It is needed protection to the people of this city and will also
be a protection to the honest and respectable citizens of this
District who are engaged in the business of loaning money at
a higher rate of interest than 6 per cent per annum. The impo-
sitions practiced by money lenders in this city has earned for
them the apropos name of “money sharks,” and the name
money sharks has become generally applied to all those who
engage in this business. This should not be, because, as stated
above, there are some very splendid citizens of this city who
are engaged in this business and who endeavor to conduct it in
a respectable and decent manner. It is stated that there are in
Washington approximately 100 of these loan companies or
individuals who are ged in the business of money lending
in excess of legal rates and that they have an aggregate capital
of approximately $2,000,000. Of this $2,000,000 it is said that
considerably less than $100,000 is now loaned at a monthly rate
of 2 per cent, $200,000 brings an average rate of 2} per cent,
that approximately $200,000 more is loaned at 8 per cent, and

the remaining $1,500,000 is loaned at rates ranging from 5 per
cent a month upward.

Mr. Walter C. Ufford, 811 G Street NW.; Rev. John Van
Schaick, jr., 1417 Massachusetts Avenue; Dr. George M. Kober,
1603 Nineteenth Street; George 8. Wilson, 319 Distriet Build-
ing; and the Commissioners of the District of Columbia also
recommended to the last Congress the passage of a law similar
to that provided for by this bill (H. R. 8768).

This bill, which your committee recommends that it do pass,
I beg leave to call your attention to its important features.
They are as follows:

First. That it requires the payment of a license tax of $500
to the Distriet of Columbia by anyone who desires to engage in
the business of loaning money upon which a rate of interest
greater than 6 per cent per annum is charged on any security of
any kind, direct or collateral, tangible or intangible, and so forth,

Second. That the applicant for a license must file a written
application with the District Commissioners setting forth cer-
tain information which it is important the commissioners should
possess.

Third. That each application shall be accompanied by a bond
to the District of Columbia in the penal sum of $5.000, with
two or more sufficient sureties, and conditioned that the obligor
will not violate any law relating to such business.

Fourth. That all engaged in such business, either persons
firms, voluntary associations, joint-stock companies, incorpo-
rated societies, or corporations, shall keep a register approved
by the commissioners, showing all the circumstances connected
with loans by said persons, corporations, and so forth, which
shall be open for inspection to the commissioners, their officers
and agents, and that all engaging in such loaning business shall
make an annual statement in the form of a trial balance of
their books, giving full information with regard to their liabili-
ties and assets,

Fifth. That such licensee shall not charge or receive a greater
;ate of interest on any loan than 2 per cent per month, and s¢
orth.

Sixth. That upon complaint made in writing to the commis-
sioners and after not less than three days’ notice to the licenseq
a bearing shall be held by said commissioners to determine
whether or not the license of said licensee shall be revoked, and
that after the removal thereof no license shall be issued to said
licensee for one year from the date of the revocation of the
former license.

At the last Congress, Mr. W. H. Baldwin, chairman of the
citizens’ committee selected to petition Congress for the enact-
ment of a law governing this matter, presented, at the request of
the committee, a few instances of the imposition practiced upon
citizens by money lenders. He stated in his letter, in trans-
mitting the instances herein mentioned, that he could furnish
hundreds of more of a similar nature. Some of the cases he
cited were the following:

LOAN CASES IN WASHINGTON, D. C.

(a) A woman whose daughter came down with tuberculosls was told
by the doctor she must be sent away for this reason at once. She bor-
rowed $100 from a prominent mnnegmlendar in this cltf. and besides -
inl oawfeeu?tfmstls's ale 1t2t mnﬁn’ bgntkasthm;lgé 1':012““ + mglg?

,40. equivalent to g bac e ayments o
8.33 a month apart; the rest ﬁ interest. ik

Interest on $8.33 for one month at 6 per cent is $0.04167; at 1

cent is $0.006945. Time—78 monthly perlods X $0.006945 is 50.5417 at

40.
1 per cont. Interest charged, besides fee, $40.40. Sovrl. {g 74+ per

5417
cent per annum, actnal rate charged.

For a woman with a sick daughter! B8he made 8 fag'ments. and then
a lawyer helped her out by g a settlement a per cent under
threat of prosecution.

(b) A young man in a Government bureau had to have $35. He got
it from & man who had started in the loani business recently and
gave O monthly notes of $8.95 each—§44.75. is equals 15 monthly
ﬁymeits on one-fifth of the amount borrowed—$7, and the rest is

tere

Interest one month on $7 at 6 per cent, $0.035; at 1 per :5‘?!'3

$0.005838; 15X $0.005833=§0.0875, is Interest at 1 per cent. “gzx
is lege-lé- per cent per annum, rate charged, and in this case actually
coll

(¢) A man borrowed $140, giving a mortgnge and another name as
gurety and making 12 monthly notes of §17 each, $204. This Is equiva-
lent to paying back §140 at $11.6660 per month; remainder of §64 is
interest. Equals 78 monthly perlods.

Interest on $11.6666 for one month at 6 per cent is $0.05833; at 1
per cent Is $0.009722; 78X $0.009722 is §0.7583, interest at 1 per
cent on all. "’_I5ﬁ is 84 4 per cent per annum rate actpally paid on a
P e A g 525 1 fee and giving 10

d m another lender a man n ee an
(7 o?tﬂz fo}-mlge %34 l'ecel\rat!‘gI Thfa 1s

semimonthly notes of $4.20 each,
equvalent to paying back the amount at the ‘:'m:t-.f of §$2.40 each half
per cent is $0.006; at 1

month and the remainder, of §18, is interest and fee.
Interest on $2.40 for one-half month at 6

per cent is $0.001; 55 periods at $0.001 is $0.055. i%o is 327 per
cent per annum.,
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m{g the §1 fee is left out, calling interest $17, it still equals 300 per

i .

This is the worst I have found yet, but there is no limit. They take
all they ean get.

Two per cent a month wlill help these people.

The following interesting and significant table of loans ac-
tually made in the city of Washington was also furnished by
Mr. Baldwin, already mentioned:

Loans of Washington money lenders.

Number | Amount Actual
Am: . of of pay-
ounts of money received. monthly fment each Total. | Interest. | rate per
notes: | month, B,
Per cent.
12| §13.60 | §163.20 | §43.20 66.5
6 5.00 80.00 5.00 68. 6
12 1L 70 140. 40 40. 40 4.6
12 17.00 | 204.00 64. 00 84.4
5 8.95 44.75 9.75 14
6 1140 68.40 18. 40 126.2
0] 5.00 25.50 12.50 128.2
9 4.30 38.70 13.70 1314
12 7.85 88.20 33.20 141.1
11 2.65 20.15 14.15 3188.6
210 4.2 42.00 18.00 am.0

1$5.10 cach, three-month

2 Loan re] by Miss Isabel L. 8trong, made about Mar. 17, 1910, the day after
the Senate hearing on this bill.
¥ Semimonthly.

The citizens of the District of Columbia have been long im-
portuning the Congress of the United States to enact a law
which would impose a license upon those engaged in the loaning
of money, and providing proper regulations for the control and
conduct of the business of loaning money for short periods of
time on personal property to persons of small means and those
earning small salaries in the District of Columbia. Most of
the States and cities in the United States have laws for the
regulation of this business, but in the District of Columbia
there is none. For many years there has been an urgent demand
upon each Congress to pass such a law. Bills to that end have
been introduced in both the Senate and the House; have been
recommended by the Committees on the District of Columbia,
and such a bill passed the Senate at the last session of Con-
gress and one was reported to the House for passage by its
Committee on the District of Columbia in the last Congress. In
addition to many personal appeals from the citizens for the
passage of a law governing the loaning of money, petitions have
been presented by a citizens’ committee of the District of Co-
lumbia, the members of which included the following:

Gen. George H. Harries, 401 P Street NW.; Mr., William F. Gude,
1214 ¥ Htreet NW.; Justice David J. Brewer, 1923 Sixteenth Street
NW.: Mrs. Richard Walnwright, 1264 New Hampshire Avenue; Mrs,
Archibald H:@&kms. 1826 Massachusetts Avenue; Miss Helen Wood-
ward, 2015 Wyoming Avenue; John B. Sleman, jr., 1408 New York
Avenue ; Mr. Emmett L. Adams, 503 B Street NE.; Mr. Evan H. Tucker,
720 A Street NE.; Mr. E. Francis Riggs, 1311 Massachusetts A\ﬂgm% 3

Mr. John Joy Edson, Washington Loan & Trust Co.; Hon. H. B. F.
Macfarland, Evans Building; Hon. H. L. West, Washington Herald;
Mr. John D. Colpoys, 1382 E Street NE.; Mr. Willilam H. dwin, 1415

Twenty-first Street; Mr. Frederick L. Sfddons, 701 Bond Building.

The money lenders have importuned the Committee on the
District of Columbia to fix the mar®aum rate at 3 per cent a
month, using as an argument that gawnbrokers are permitted
to charge that amount. But, as stated above, the committee
feels fully satisfied that a maximum of 2 per cent a month is
entirely sufficient, and by refusing to except pawnbrokers from
this act puts them in the same class as other money lenders
who charge more than'a legal rate of interest, thereby reducing
the amount that they are permitted to charge from 3 per cent
to 2 per cent.

Mr. DYER. Mr. Speaker, I ask unanimous consent to extend
my remarks in the Recorp, in order that Members here may give
careful consideration to this bill

The SPEAKER pro tempore. Is there objection?

There was no objection.

The SPEAKER pro tempore. The Clerk will report the next
bill.

Mr. MANN. Mr. Speaker, I make the point of order that
there is no quorum present.

Mr. HAY. Mr. Speaker, I move that the House do now ad-
journ.

Mr. EENDALL. Oh, no. We ought to have a quorum here

and take up this suspension calendar.

Mr. SIMS. Mr. Speaker, I make the point of order that de-
bate on the motion to adjourn is out of order.

Mr. HAY. Mr, Speaker, I move that the House do now ad-
ourn.
g The SPEAKER pro tempore. The question is on the motion
of the gentleman from Virginia that the House do now adjourn.

The question was taken; and on a division (demanded by

Mr. MANN) there were—ayes 62, noes 45.
Mr. MANN. Mr. Speaker, on that I demand the yeas and

nays.

The yeas and nays were ordered.
The question was taken, and there were—yeas 116, nays 130,
answered * present” 4, not voting 136, as follows:

YEAS—1186,
Adamson Dickson, Miss, Heary, Tex. Page
Alken, 8. C. Donohoe Hensley Pou
Akin, N. X Doremus Holland Raker
Alexander Doughton Howard Richardson
Barchfeld Driscoll, D. A. Hughes, Ga. Rothermel
Bell, Ga. Edwards Johnson, Ky. Rouse
Blackmon Evans Kitchin Rucker, Mo.
Booher Faison Korbly Bims
Borland ~ Ferris Lafean Risson
Buchanan Fields Lafferty Slayden
Bulkley ley Lee, Ga. Slemp
Burke, Wis. Fitzgerald Lee, Pa. Sprrkman
Burleson Va, Levy Btack
Burnett Gallagher Lewis Stedman
Byrnes, 8. C. Garner Llo Stephens, Miss,
Byrns, =I‘elln Garrett McCoy Stephens, Tex.
Callaway George MeDermott Sweet
Candler lass MeGillicuddy Taylor, Ala.
Clayton Godwin, N. C. MeHenry Taylor, Colo.
Cline Graham Maguire, Nebr. Thayer
Collier Gregg, Pa. Martin, Colo. Thomas
Connell Gregg, Tex. Moon, Tenn. Turnbull
Cox, Ind Hamilton, W. Va. Moore, Tex. Underhill
Cullog Hamlin Morrison Watkins
Daugherty Hardwick Moss, Ind. Webb
Davenport ardy Murray Whitacre
Davis, W. Va. Hartman Oldfield Wickiiffe
Dent Ha O’Shaunessy Wilson, Pa.
Dickinson Helm Padgett Witherspoon
NAYB—130.

Adair Foster, Il Littlepage Bharp
Allen Foster, Vt. Lobeceg Sheppard
Anderson, Minn. Fowler . Loud Sherwood
Ansberry Francis McKinley Simmons
Anthony French McKinney Sloan
Ashbrook Fuller Macon Smith, J. M. C.
Austin ke Madden Smith, Saml. W.
Barnhart ood Madison Steenerson
Bathrick Gray bi Stephens, Cal.
Bowman Greene, Mass. Matthews Sterling ]
Brown Hanna ays Stevens, Minn.
Burke, 8. Dak. arris er Stone
Campbell Haugen Mondell Sulzer
Cannon Hayes Morgan Switzer
Cooper Helgesen orse, Wis, Thistlewood
Cox, Ohlo Henrél, Conn, Nelson Tilson
Crumpacker Higgins Norris Towner
Currier Hinds Nye Tribble
Danforth Howland Pepper Utter
Davidson Hubbard Pickett YVolstead
De Forest Jackson Plumley Warburton
Denver Jacowa, Post Wedemeyer
Dies Kendal Pray Weeks
Difenderfer Kennedy Prince White
Driscoll, M. E. Kent Raueh Wilder
Dwight Kinkaid, Nebr.  Rees Willis

Dyer Knowland Roberts, Nev, Wilson, I1L
Esch Konop Roddenbery Woods, Iowa
Fairchild Kop Rodenberg Young, Kans.
Farr La Follette Rubey Young, Mich.
thgld. Ark, Lawrence Rucker, Colo. oung, Tex.
Focht Lenroot Russell

Foss Lindbergh Sabath

ANSWERED “ PRESENT "—4.
Butler Kahn Mann Sherley
NOT VOTING—136.

Ames Dupre Johnsen, 8. C, Payne
Anderson, Ohlo  Ellerbe ones Peters
Andrus Estopinal Lindred Porter

Ayres Fordney Kinkead, N. J. Powers
Bartholdt Fornes onig Prouty
Bartlett Gardner, Mags. Lamb Pujo

Bates Gardner, N. J. Langham Rainey

eall, Tex, Glllett Langley Randell, Tex.
Berger Goldfogle Latta Ransdell, La,
Bingham Goodwin, legare Redfield
Boehne Gordon Lever Rellly
DBradley Gould Lindsay Reyburn
Brantley Green, Iowa Linthicum ordan
Broussard Griest Littleton Roberts, Mass.
Burke, Pa. Gudger Longworth Robinson
Calder Guernsey Loudenslager Sannderz
Cantrill Hamill MeCall Seully
Carlin Hamilton, Mich. MeCreary Sells

Carter - Hammond MeGuire, Okla. Shackleford
Carf Harrison, Miss, McKenzie Small

Catlin Harrison, N. Y. McLaughlin Smith, N. Y.
Clark, Fla. Hawley McMorran Smith, Tex.
Claypool Heald Maher Bpeer

Conry Heflin Martin, 8. Dak. Stanley
Copley Hill Moon, Pa. Sulloway
Covington Hobson Moore, Pa. Talbott, Md.
Crago Houston Mott Talcott, N. Y.
Cravens Howell Murdock Taylor, Ohlo
Curle; Hughes, N. J. Needham Townsend
Dalze! Hazhes, W.Va Olmsted Tuttle
Davis, Minn, Hull almer Underwood
Dixon, Ind. Humphrey, Wash. Parran Vreel
Dodds Humphreys, Migs. Patten, N. ¥. Wilson, N. ¥,
Draper James Patton, Pa. W N. 5.

So the motion to adjourn was rejected.

_.. Y _——.J
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The Clerk announced the following pairs:

For balance of day:

Mr. CarTER With Mr. KAuN.

Until August 8:

Mr. Smarrn with Mr. Moorr of Pennsylvania,

Until August 19, inclusive:

Mr. RepFierp with Mr, NEEDHAM,

Until further notice:

Mr. HerrLiy with Mr. Morr.

Mr. Tarcorr of New York with Mr. VREELAND,

Mr, SHACKLEFORD with Mr, Tavror of Ohio.

Mr. STaAsLEY with Mr. SPEER,

Mr. Wirson of New York with Mr. SELis.

Mr. HomMpHREYS of Mississippi with Mr, Roperrs of Massa-
chusetts.

Mr, Kingeap of New Jersey with Mr, REYBURN.

Mr. Hurt with Mr. ProuUTy.

Mr, Hueres of New Jersey with Mr, OLMSTED.

Mr. HoustoN with Mr. PORTER.

Mr. Jouxsox of South Carolina with Mr, MCLAUGHLIN.

Mr. Perers with Mr. PAYNE,

Mr. ParteN of New York with Mr. MarTIiN of South Dakota.

Mr, ScurrLy with Mr. Moox of Pennsylvania,

Mr, Parmer with Mr, MUrDOCK.

Mr. LaistaICcUM with Mr. McGrige of Oklahoma,

Mr. Joxes with Mr. McCaLL.

Mr. RanpELL of Texas with Mr. LONGWORTH.

Mr. Larta with Mr, LANGLEY.

Mr, Kixprep with Mr. HumpageY of Washington,

Mr. Hamumonp with Mr. Heawp.

Mr. Hagrison of New York with Mr. HHAWLEY.

Mr. GorproaLE with Mr. Hamivrox of Michigan.

Mr. ErLerse with Mr. GriesT, .

Mr. Dixox of Indiana with Mr. GReeN of Towa,

Mr. Correy with Mr. GILLETT.

Mr. Congy with Mr, GarpNER of New Jersey.

Mr. Crayroor with Mr, ForoNEY.

Cragk of Florida with Mr, Dobps.
CaArLIN with Mr. Crago.

. CaxtrILL with Mr. CoPLEY.

. Broussarp with Mr, CATLIN.

Mr, BRaNTLEY with Mr. CARY.

. BoeHNE with Mr. BINGHAM,

. AYRES with Mr. BARTHOLDT.

. ANpERSON of Ohio with Mr. AMES,
. Uxperwoob with Mr, MANN,

. Jaaes with Mr, ITior.

Mr, CoviNgToN with Mr. PARRAN.

Mr. Dupre with Mr, GUERNSEY.

Mr. Rosixsox with Mr. Woop of New Jersey,

Mr. LarrreroN with Mr., McKENZIE.

Mr. Goopwix of Arkansas with Mr. DRAPER.

Mr. CravENs with Mr. LOUDENSLAGER.

Mr, BearL of Texas with Mr. Youne of Michigan.

Mr, Syare of New York with Mr, Burkg of Pennsylvania.

Mr, Hossox with Mr. BATES.

Mr. SAUNDERS with Mr. LANGHAM,

Mr. Tareorr of Maryland with Mr. McCREARY.

Mr. SuerLey with Mr, GArpNEr of Massachusetts,

Mr, Bagrrerr with Mr. BUTLER,

Myr. Parron of Pennsylvania with Mr. Powegs,

Mr. PuJgo with Mr. McMORRAN,

For the session:

Mr. Fornes with Mr. BRADLEY.

Mr. Lever with Mr. SULLOWAY.

Mr. MAHER with Mr, CALDER.

Mr, Rarsey with Mr., HoWELL,

Mr. RiorpAN with Mr. ANDRUS.

Mr. PROUTY. Mr. Speaker, I desire to know how I am re-
corded.

The SPEAKER pro tempore, The gentleman is not recorded.

Mr. PROUTY. I desire to vote. I was called to the tele-
phone just as—— 2

The SPEAKER pro tempore. The gentleman does not bring
himself within the rule.

Mr. CURLEY. Mr. Speaker, am I recorded?

The SPEAKER pro tempore. The gentleman is not recorded.

Mr. CURLEY. I desire to vote in the affirmative.

The SPEAKER pro tempore. Was the gentleman in his seat
and giving attention when his name was called or should have
been called?

Mr. CURLEY. I was not.

The SPEAKER pro tempore. The gentleman can not vote.

Mr. KINKHEAD of New Jersey. Mr. Speaker, I am in the
same position.

Mr. McCALL. Mr. Speaker, I was present in the Hall, but
was not giving attention.

The SPEAKER pro tempore.
himself within the rule.

Mr. BUTLER. Mr, Speaker, I have a general pair with the
gentleman from Georgia, Mr. Bartrerr. I understand the gen-
tleman did not vote. I desire to change my vote. I voted “no.”

The SPEAKER pro tempore. Call the gentleman’s name.

The name of Mr., Burcer was called, and he answered
“ Present.”

The result of the vote was announced as above recorded.

The SPEAKER pro tempore. The Clerk will report the next
bill on the Unanimous Consent Calendar.

BRIDGE ACROSS BAYOU BARTHOLOMEW, DREW COUNTY, ARK.
The Clerk read as follows:

A bill (H. R. 11021) to authorize the Levitte Land & Lumber Co. to
construct a bridge across Bayou Bartholomew, in Drew County, Ark.
Be it enacted, etc.,, That the Levitte Land & Lumber Co., a corpora-

tion organized and doing business under the laws of the State of

Arkansas, and its assigns, be, and they are hereby, authorized to con-

struct, maintain, and operate a bridge and approaches thereto across

Bayou Bartholomew at a point suitable to the interests of navigation

at or near a point in the southwest quarter of the southwest quarter o

section 36, township 13 south, range 4 west, in the.county of Drew, in

the State of Arkansas, in accordance with the provisions of the act
entitled “An act to regulate the construction of bridges over navigable

waters," a;i_proveﬂ March 23, 1906.

Spc. 2. That the right to alter, amend, or repeal this act Is hereby
expressly reserved.

The SPEAKER pro tempore. Is there objection to the pres-
ent consideration of the bill? [After a pause.] The Chair
hears none.

The bill was ordered to be engrossed and read a third time,
was read the third time, and passed.

BRIDGE ACROSS ARKANSAS RIVER, PINE BLUFF, ARK.

b'ﬂ‘he SPEAKER pro tempore. The Clerk will report the next
1L
The Clerk read as follows:

A bill (H. R. 11022) to authorize the bridge directors of the Jefferson
County bri?.]ie distriet to construet a bridge across the Arkansas River
at Pine Bluff, Ark.

Be it enacted, ete., That the board of directors of the Jefferson County
bridge district be, and they are hereby, authorized to construct, main-
tain, and operate a bridge and approaches thereto across the Arkansas
River, at a point suitable to the interests of navigation, at or near the
city of Pine Bluff, in the county of Jefferson and State of Arkansas, in
accordance with the provisions of the act entitled “An act to regulate
trsn)céaconah-uct!on of bridges over navigable waters,” approved March 23,

The gentleman does not bring

SEc, 2. That the right to alter, amend, or repeal this act is hereby
expressly reserved.

The SPEAKER pro tempore. Is there objection to the pres-
ent consideration of the bill? [After a pause.] The Chair
hears no objection,

Mr. MANN. Mr. Speaker, I offer the following amendment.
The SPEAKER pro tempore. The Clerk will report the
amendment.

The Clerk read as follows:

Amend by adding as a new section the following :

“8gc. 8, That the act entitled ‘An act to anthorize the construction
of & bridge across the Arkansas River at Pine Bluff, Ark.,' approved
March 5, 1906, is hereby repealed.”

The SPEAKER. The guestion is on the amendment.

Mr. MACON. Mr. Speaker, my colleague [Mr. RoBINsoN],
the author of this bill, is absent. I therefore would like to
have an explanation of the amendment.

Myr. MANN. I understand, but this does not prejudice his
rights. This bill is to give authority fo the directors of the
Jefferson County bridge distriet fo build a bridge across this
river. In 1906 a bill was passed to construct a bridge across
the Arkansas River at Pine Bluff. I suppose it has run out,
but it is not desirable to leave on the statute books two laws
for the same purpose, although one of the bills may have ex-
pired by limitation. This bill takes the place of an old one.

Mr, MACON. And there is no reason why the old one should
not be repealed?

Mr. MANN. There is not any reason,

Mr. MACON, Has the gentleman investigated the matter
carefully ?

Mr. MANN. I will read to the gentleman, among other things,
a statement from the War Department. This bill is intended
to replace an act approved March 5, 1906, which has expired
by limitation.

Mr. MACON. The gentleman from Tennessee [Mr. Sims]
has just explained to me that he is on the committee and has
investigated the matter carefully. I am simply looking after
the interests of my colleague [Mr. RosiNsox] in his absence.

Mr. MANN. Very properly. The House just refused to ad-
journ in order to take up these bills for Mr. ROBINSON.
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Mr. MACON. 1t was for that reason that T refused to vote
for adjournment myself.

The SPEAKER. The question is on the amendment of the'
gentleman from Illinois [Mr. Maxx].

The question was taken, and the amendment was agreed to.

The bill as amended was ordered to be engrossed and read a |
third time, was read a third time, and passed.

Mr. HENRY of Texas. Mr, Speaker, I move that the House
do now adjourn.

Mr. MANN. I make the point of order that that motion is
dilatory. The House has just voted down the motion.

Mr. SHERLEY. BSince then the House has transacted busi-
ness and it has always been held that such a meotion is in
order.

Mr. KENDALL. A parliamentary inguiry.

The SPEAKER. The gentleman will state it.

Mr. KENDALL. I desire to inquire if the Calendar for
Unanimous Consent has been exhausted?

The SPEAKER. The Calendar for Unanimous Consent has
been exhausted.

Mr. ADAMBON. Mr. Speaker—

The SPEAKER. The guestion is on the motion of the gentle-
man from Texas [Mr. Hexry] that the House do now adjourn.

Mr. ADAMSON. Mr. Speaker, I wish the gentleman from
Texas would wait until I make a motion to reconsider the vote
by which the bill was passed and lay it on the table.

The SPEAKER. The Chair overrules the point of order of
the gentleman from Illinois [Mr., MaNx] that the motion to
adjourn is dilatory.

Mr. HENRY of Texas, Mr. Speaker, I withdraw the motion
te adjourn.

Mr. ADAMSON. Mr. Speaker, I move to reconsider the vote
by which the bills were just passed and lay those motions on
the table.

The motion was agreed to.

Mr. ADAMSON. And I would like to make a reguest for
unanimous consent, if my brethren will allow.

DISCHARGE OF COMMITTEES.

Mr. MADDEN. Mr. Speaker, I move to discharge the com-
mittee from the further consideration of the bill (H. R. 772)
providing for the physical valuation of the properties of rail-
road companies engaged in interstate commerce.

The SPEAKER. The gentleman from Illinois [Mr, MADDEN]
i8 not recognized.

Mr. MADDEN. I make a motion fo discharge the Committee
on Interstate and Foreign Commerce from further consideration
of the bill H. R. 772

Mr. SABATH. Mr. Speaker, I desire to call up——

Mr. MADDEN. Mr. Speaker, I desire to make a motion to
discharge the Committee on Interstate and Foreign Com-
merce——

The SPEAKER. All gentlemen will please be seated.

Mr. KENDALL. Mr. Speaker, I lost the floor by sitting down
a few minutes ago.

The SPEAKER. The gentleman from Illinois [Mr. SABATH]
is recognized.

Mr. SABATH. Mr. Speaker, I desire to call mp the motion
which is first on the Discharge Calendar, to discharge the Com-
mittee on Immigration and Naturalization from further con-
sideration of the bill H. R. 1343, and at the same time I desire
to make a point of order that the motion is not properly on the
calendar.

Mr. MANN. Mr, Speaker, I make the point of order that the
gentleman from Illinois can not call up a motion on the Dis-
charge Calendar placed there by some other member of the
committee.

Mr. UNDERWOOD. Mr. Speaker, I desire to state that the
committee in writing the rule originally in the last session of
Congress especially provided and framed the rule so that any
Member of the House could call up any of these propositions.

Mr. MANN. Let us have a ruling on it

The SPEAKER. The Chair will state that the Chair helped
to make that rule, and the Chair rules that anybody in the
House can call up any motion on this calendar. [Applause on
the Democratic side.]

Mr. MANN. That is what we want.

Mr, KENDALL. Mr. Speaker, I desire to make the point of
order against the motion submitted by the gentleman from
Illinois [Mr. SABATH].

Mr. SIMS. The gentleman is making a point of order him-
self,

The SPEAKER. The gentleman will state his point of
order.

Mr. KENDALL. I make the point of order that the motion
to which the gentleman from Illinois refers appears to have
been filed on the 19th of April—

Mr. MANN. The gentleman from IHinois [Mr. SasaTH]

| made that point of order himself.

Mr. KENDALL (continning). And that the committee was
not appointed until the 11th of April, and that the motion, there-
fore, is prematurely filed.

Mr. SIMS. That is the point of order that the gentleman
from IMlinois [Mr. SaraTH] was making.

The SPEAKER. The gentleman from Illinois [Mr. SaBAaTH]
makes the point of order that the first motion on this calendar,
the one of Mr. GarbNEr of Massachusetts, as to immigration
and naturalization, is not in order. The point made is that it is
prematurely on the calendar.

Mr, LENROOT, Mr, Speaker, a parliamentary inquiry.

The SPEAKER. Will the gentleman allow the Speaker to
state the case?

Mr. LENROOT. Mr. Speaker, I desire to ask whether it is in
order for a Member who calls up a matter in the House for
censideration to himself make a point of order against it?

The SPEAKER. The Chair will state that he never heard of
stch a thing being done before, or such a point of order being
made against it.

Mr. SHERLEY. Mr. Bpeaker, if the Chair will permit, T
suggest to the Chair that it is impossible for a Member to fake
the floor for a motion, and then——

Mr. MANN. Mr. Speaker, I ask for order. We can not hear
the gentleman from Kentucky.

Mr. SHERLEY. I suggest to the Chair that it is impossible,
that it is not proper, is not aceording to proper procedure, for
a man to take the floor for the purpose of calling up a bill and
then declaring that the bill ean not be properly called up. He
can not properly destroy his own position on the floor.

The SPEAKER. The Chair will hear the gentleman from
Kentucky.

Mr. SHERLEY. If the Chair please, the proposition itself
is to my mind so clear as to need no more argument than the
mere statement of it. The gentleman undertakes to call up a
bill. Now, by calling up that bill he by that act declares that
the bill is a matter that is proper to be called up, and he can
not in the same. person and in the same breath both eall it
up and declare that it can not be called up.

The SPEAKER. The Chair sustains the point of order that
when a motion to discharge a committee from the consideration
of a bill is called up the Member calling it up can not make a
point of order against it.

Mr, MURRAY. Mr. Speaker, a parliamentary inquiry.

The SPEAKER. The gentleman from Massachusetts will
state it.

Mr, MURRAY, Is the bill called up by the gentleman from
Illinois [Mr. SapaTH] properly before the House?

The SPEAKER. That is the very thing that is being de-
termined now.

Mr, MURRAY. Mr. Speaker, if the point of order and the
bill can not at the same time be before the House, I rise for
the purpose of making the point of order against the considera-
tion of the bill for both the reasons given by the gentleman
from Illinois.

The SPEAKER. If the gentleman will permit the Chair to
make the ruling, the Chair will recognize the gentleman for the
purpose he states. The Chair believes that the point of order
is well taken.

Mr, SHACKLEFORD. Mr. Speaker, the point of order was
made by the gentleman from Iowa [Mr. KENDALL].

The SPEAKER. Then the point of order made by the gentle-
man from Iowa is well taken,

Mr., SHACKLEI'ORD. If the gentleman from Iowa with-
draws his point of order, I shall renew it.

The SPEAKER. The gentleman from Massachusefts [Mr,
Murray] is entitled to make it.

Mr. MURRAY. Mr. Speaker, for the reasons advanced by the
gentleman from Illinois, I make the point of order that the bill
(H. R. 1343) is not properly before the House—for the reason
that the allotted time has not been given.

Mr. KINKEAD of New Jersey. Mr. Speaker, I move that the
House do now adjourn.

Mr, MANN. Mr. Speaker, a parliamentary inquiry.

The SPEAKER. The gentleman from New Jersey moves that
the House adjourn, and the gentleman from Illinois rises to a
parliamentary inqulrr

Mr. KINKEAD of NewJu'se‘y Mr. Speaker, I withdraw my,

motion.
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The SPEAKER. The gentleman from Illinois [Mr, MaxN] is
recognized.

Mr. MANN. Mr. Speaker, I would like to suggest that the
ruling just made by the Speaker is rather an important ruling,
and that therefore the Speaker might well incorporate the facts
in his ruling as it will appear in the Recorp, so that we may
have an authoritative record.

The SPEAKER. If the gentlemen will resume their places
and give the Chair half a minute, the Chair will state the under-
standing he entertains about this rule. It is the opinion of the
Chair that a bill must have been referred to a committee for 15
days before it would be in order to move to discharge said com-
mittee from consideration of said bill. The committees were
elected by the House on the 11th day of April, and 11 days plus
15 days, to wit, the 26th of April, would be the earliest day on
which said motion could be entered, for in computing the time
¥ou can not include both days. This motion was placed on the
calendar on April 19. Speaker CaxNoN held—on May 3, 1909,
Sixty-first Congress, first session, page 1689—that until commit-
tees were appointed bills and resolutions that had been introduced
in the House were not before these committees, and it was not
privileged to move to discharge a committee on a resolution of in-
quiry 7 days after the introduction of such a resolution, as
provided for by Rule XXII, clause 5. This discharge rule pro-
vides that it shall be in order to move to discharge a committee
from further consideration of a bill referred to said committee
15 days prior to the motion., The intention of the rule is to
allow the committee 15 days to consider the bill. This rule is
a stringent one, and to discharge a committee under it is a re-
flection on the committee for tardiness of action. To say that
the 15 days’ notice should begin to run before a committee is in
existence would work gross injustice upon such committee. This
motion was placed on the Discharge Calendar 8 days after the
organization of the Committee on Immigration and Naturaliza-
tion, and, in the opinion of the Chair, was prematurely placed
thereon., Therefore, the Chair is compelled to sustain the point
of order.

Mr. KENDALL. The Chair would include either one, would
he not?

Mr. NORRIS. Mr. Speaker, I would like to make a sugges-
tion.

The SPEAKER. The Chair will hear the gentleman from
Nebraska.

Mr. NORRIS. If the Speaker will consult the rule, he will
observe that it says nothing about the time of the appointment
of the committee, but * when such resolution has been referred
to the committee 15 days prior thereto, it ghall be in order,” and
so forth.

The SPEAKER. This is not the first time the Chair has had
occasion to study this matter. The Chair thinks it is utterly
impossible to refer a bill to a committee that is not in existence.

Mr, FITZGERALD. Mr. Speaker, I desire to be heard briefly
on the gquestion of order

Mr. KENDALL. Mr. Speaker—

Mr. MADDEN. Mr, Speaker—

Mr. FITZGERALD.

And, Mr. Speaker, if I have been recog- |

Mr. KENDALL. That has been disposed of. The Chalr
ruled it out of order. -

Mr. FITZGERALD. I did not understand that he had.
th]s{r. KENDALL. The gentleman must be more alert than

at.

The SPEAKER The House will be in order. The Chair
can not hear anything that is going on, and nobody else can.
The Chair will recognize the gentleman from New York [Mr.
Frrzcerarp] to make his point of order. v

Mr. FITZGERALD. Mr. Speaker, a parliamentary inguiry.
Has the Chair determined the first question? ?

The SPEAKER. The Chair has determined the first ques-
tion, and that is that these motions are not in order unless 15
days elapsed after the 11th day of April, and you can not
count the 11th day of April and the day that a bill is put on the
calendar, beth.

Mr. KENDALL. A parliamentary inquiry.

Mr, FITZGERALD. I move to call up No. 2, which is a
greferential motion to the one submitted by the gentleman from

owa.

Mr. KENDALL. I submit that my motion was presented to
the House and was pending, and the gentleman can not take me
off the floor.

The SPEAKER, The gentleman from Iowa is mistaken about
that. Nobody has been recognized to make any motion since
the gentleman from Illinois [Mr, SapatTH] made his motion.

Mr. KENDALL. Now, that being true—

Mr, SABATH. Has the Speaker sustained the point of order

The SPEAKER. The point of order was sustained.

Mr. SABATH. Then, Mr. Speaker, I desire to call up motion
No. 2, to discharge the Committee on Invalid Pensions from fur-
ther consideration of House bill 767.

Mr. ANSBERRY. Mr. Speaker, I want to ask the gentleman
frem Illinois a question.

The SPEAKER. The rule is this: Recognition for such mo-
tions shall be in the order in which they have been entered.
The motion called up by the gentleman from Illinois [Mr.
Sapara] is the second one on this list of motions.

Mr. FITZGERALD. Against that I make the point of order
that the motion was not on the calendar the required time under
the rule. The rule requires the motion to be filed 15 days after
the bill is referred to a committee. The committees were ap-
pointed on the 11th day of April, and it appears that this mo-
tion was filed on the 25th day of April, less than 15 days after.

The SPEAKER. The point of order is sustained.

Mr. UNDERWOOD. Mr. Speaker, I move that the House do
now adjourn.

Mr. MADDEN. And on that motion, Mr. Speaker, I demand
the yeas and nays.

Mr. ANSBERRY rose and addressed the Chair.

The yeas and nays were ordered.

Mr. ANSBERRY. Mr. Speaker, pending the yeas and nays,
I desire to call the attention of the House to the fact that Mr.
AxpersoN of Ohio, whose motion this is, is not present in the
House; that the last fime he was here he said that he had
missed some papers that he deemed necessary to raise the ques-

by )
1

nized, I hope the gentleman from Iowa [Mr. KexparL] and the | tion of personal privilege; that he is out looking for them; and

gentleman from Illinois [Mr. MappEN] will sit down.

Mr. KENDALL. I submit that the gentleman from New | to wait until he is present to defend his

York [Mr. Firrzeerarp] has not been recognized.

Mr. FITZGERALD. I submit that I have.

Mr. MADDEN. I submit that we have been standing here on
the floor trying to get recognition, and the Speaker paid no at-
tention to this side of the House, but every time the opportunity
presents itself for him to recognize somebody on the other side
he does so.

The SPEAKER. The gentleman is out of order. The Chair
has recognized two Republicans in the last three minutes.

Mr. KENDALL. I wish to make a motion that the House
proceed now to take up calendar No. 40.

Mr. FITZGERALD. Mr. Speaker, a gquestion is pending, and
I desire to be heard on it.

Mr. KENDALL Mr. Speaker, I believe I have the floor to
make a motion.

The SPEAKER. The gentleman from Iowa will state his
motion.

Mr. KENDALIL. I move that the House proceed to take up
calendar No. 40 on the Discharge Calendar, that being the biil
H. R. 4416.

Mr. FITZGERALD. I make a point of order——

The SPEAKER The gentleman will state his point of order.

Mr. FITZGERALD. 1 make the point of order that it is not
in order to move to proceed to take up another bill while there
is undisposed of a question of order as to the propriety of the
first bill being properly on the calendar,

as a matter of common courtesy fo a colleague I think we ought
position. [Cries of
“ Regular order!”]

The SPEAKER. The gentleman from Ohio is out of order.
The yeas and nays have been ordered on a motion to adjourn.

The question was taken; and there were—yeas 146, nays 113,
answered “ present" 5, not voting 122, as follows:

YHAB—146.
Adamson Collier Flnod, Va. Houston
Alexander Connell Floyd, Ark. Howard
Allen Cox, Ind. Foster, T1L Hull
Ashbrook Cox, Ohio Francis Jacoway
Bartlett Cullop Gallagher James
Bathrick Curle Garner Johnson, Ky.
Beall, Tex. Daughert; Garrett Kinkead, N. J.
Bell, Ga. Davenpor George Kitehin
Bingham Davis, W. Va. Glass Konig
Blackmon Dent Godwin, N. C. Kono
Booher Denver Goeke Korbly
Borland Dickinson Gould Lamb
Brantley Dickson, Miss,  Graham Lee, Ga.
Brown Dies Gregg, Pa. Lee, 'a.
Buchanan Dixon, Ind. Greﬂ?’. Tex. Lewls
Bulkley Donohoe Hamilton, W. Va. Lobeck
Burke, Wis. Doremus Hamlin MeCoy
Burleson Doughton Hardwick MecDermott
Burnett Driscoll, D. A, Hard McGillicuddy
Byrnes, 8. C. Edwidrds Ha m, N. X, McHenry
Byrns, Tenn., Evans Ha Macon
Callaway Falson Heflin Maguire, Nebr.
Candler Ferris Helm Martin, Colo.
Clark, Fla. Fields Henry, Tex. Mays
Clayton Finley Hensley Moore, Tex.
Cline Fitzgerald Holland Morrison
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8o the motion to adjonrn was agreed fo.
The following pairs were announced:

For to-day:

Mr. Moss of Indiana with Mr. HieeIxs.
Tntil further notice:

Mr. Rucker of Missour! with Mr. VoLSTEAD.

Mr. Ravce with Mr. RopENBERG.
Mr. Moon of Tennessee with Mr, Morse of Wisconsin,
Mr. JounsoxN of South Carolina with Mr. MATTHEWS.
Mr. Hamict with Mr. MALBY.

Mr. Dixon of Indiana with Mr. DAvIDsSoR.
Mr. Crayroor with Mr. GrurerT.

Mr. BoeeNE with Mr. AusTIN.

Mr. ATKEN of South Carolina with Mr. ANpERSON of Minnesota,

Pending the announcement of the vote, Mr. LATTA, by unani-
mous consent, was given leave of absence indefinitely on account

of sickness,

LEAVE OF ABSENCE.

Murray Rothermel S&arkman Turnbull
Oldfield Rubey Stack Underhill
O'Shaunessy Russell Stedman Underwood
Padgett abath Stephens, Miss. Watkins
Paze Shackleford Stephens, Tex. Webb
Petera Sheppard Sweet Whitacre
Torter Sherwood Taylor, Ala. White
Pou Sims Taylor, Celo. Wilson, Pa.

" Raker Sisson Thayer Witherspoon
Lichardson Slayden Thomas
Roddenbery Slemp Tribbie

NAYS—113
Adalr Foster, Vt. Lawrence Rncker, Colo.
Ansberry Fowler Learoot Shrrp
Anthony French Lindhergh Simmons
Parehfeld Fuller Littlepage Sloan
Barnhart Good Longworth Smith, J. M. C.
Rowman Gray Loud Smith, Saml. W.
Burke, B, Dak. Green, ITowa MeCall Bpeer
Butler Greene, Mass, McKinley Bteenerson
Campbell Hamilton, Mich. McKinney Etephens, Cal.
Cannon Haona MclLaughlin Sterling
Cooper Harria Madden Stevens, Minn,
Copley Hartman Madison Stone
Crago Haugen Mann Bulzer
Crumpacker Hawley Miller Switzer
Currier Hayes Mondell Thistlewood
Dalzell Helgesen Morgan Tilson
Danforth Henry, Conn, Nelson Towner
Davis, Minn, Hill Norris Utter
Ile Farest Hinds. Nrye Wedemeyer
Difenderfer Howland Payne Weeks
Driscoll, M, B. Hubhard Pepper Wilder
Dwlght Humphrey, Wash. Plckett Willis
Dyer Kendall T'lumley Wilson, T11.
Esch Konnmldv Post Woods, lowa
Falrchild Kinkaid, Nebr. Pray Young, Kans,
Furr Knowland Prince Young, Mich.
Forht Kopp Prouty
Fordney T.afean Teos
Foss La Follette Roberts, Nev.
ANSWERED “ PRESENT "—5
Dedds Maher Needham Sherley 3
Kahn
NOT VOTING—122,

Alken, 8. C. Gardner, Mass. Lev Redfeld
Akin, N. Y. Gardner, N. J. Lindsay Reilly
Ames Glllett Linthicnm Reyhurn
Anderson, Minn. (Goldfogle Littleton Itinrdan
Anderson, Ohlo  Goodwin, Ark. Lloyd Robherts, Mass.
Andrus Gordon Loudenslager Robinson
Austin Griest MeCreary lodenberg
Ayres Gudger McGuire, Okla. Rouse
Bartholdt Guernsey McKenzie tucker, Mo.
Bates Hamill McMorran Raunders
Berger Hammond Malby Beully
Boehne Harrison, Miss, Martin, 8. Dak, Sells
Bradley Heald Matthews Small
Bronssard Higzins Moon, Pa. Smith, N. Y
Burke, Pa, Hobson Moon, Tenn, Emith, Tex
Calder Howell Moore, Pa, Stanley
Cantrill Hughes, Ga. Morse, Wis, Balloway
Carlin Hughes, N. J. Moss, Ind. Talbott, Md.
Carter Hughes, W. Va.  Moit Taleott, N. Y.
Cary Humphreys, Miss. Murdock Taylor, Ohio
Catlin Jackson Olmsted Townsend
Claypool Johnson, 8, C. Palmer Tuttle
Conry Jones Farran Volstead
Covington Kent Patten, N. Y. Vreeland
Cravens Kindred Patton, Pa. Warburton
Davidson Lafterty Powers Wickliffe
Draper Langham Puiio Wilson, N. Y.
Dupre Langley Rainey Wood, N. J.
Ellerbe Tatta Randell, Tex. Young, Tex.
Fstopinal Legare Ransdell, La.
Fornes Lever Rauch

The result of the vote was announced as above recorded.

ADJOURNMENT.

Accordingly (at 3 o'clock and 10 minutes p. m,) the House
adjonrned until to-morrow, August 8, 1911, at 12 o'clock noon.

XLVII—233
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REPORTS OF COMMITTEES ON PUBLIC BILLS AND
RESOLUTIONS.

Under clause 2 of Rule XI1II, bills and resolutions were sever-
ally reported from committees, delivered to the Clerk, and re-
ferred to the several calendars therein named, as follows:

Mr. SHEPPARD, from the Committee on Public Buildings and
Grounds, to which was referred the bill of the House (IL IR
13276) to provide for the disposal of the present Federal build-
ing site at Newark, Ohio, and for the purchase of a new site
for such building, reported the same without amendment, ac-
companied by a report (No. 127), which said bill and report
were referred to the Committee of the Whole House on the state
of the Union. §

He also, from the same committee, to which was referred the
bill of the Senate (8. 2052) to authorize the Secretary of the
Treasuary, in his discretion, to sell the old post-office and court-
house building at Charleston, W. Va,, and, in the event of such
sale, to enter info a contract for the construction of a suitable
post office and eourthouse at Charleston, W. Va., without addi-
tionul cost to the Government of the United States, reported
the same without amendment, accompanied by a report (No.
128), which said bill and report were referred to the Committea
of the Whole House on the state of the Union.

He also, from the same committee, to which was referred the
bill of the Senate (8. 2055) to provide for the purchase of a site
and the erection of a new publie building at Bangor, Me., also
for the snle of the site and ruins of the former post-office build-
ing, reported the same without amendment, accompanied by a
report (No. 130), which said bill and report were referred to
the Committee of the Whole House on the state of the Union.

Mr. FINLEY, from the Committee on Printing, to which was
referred the concurrent resolution of the Senate (8. Con. Res. 2)
to print copies of Bulletin No. 30 of the Bureau of American
Ethnology, reported the same without amendment, accompanied
by a report (No. 129), which said resolution and report were
referred fo the Committee of the Whole House on the state of
the Union.

Mr. SPARKEMAN, from the Committee on Rivers and Har-
bors, to which was referréd the bill of the Senate (8. 943) to
improve navigation on Black Warrior River, in the State of
Alabama, reported the same with amendment, accompanied by
a report (No. 133), which said bill and report were referred to
the Committee of the Whole House on the state of the Union.

Mr. HEFLIN, from the Committee on Industrial Arts and Ex-
positions, to which was referred the joint resolution of the
Houge (I J. Res. 99) authorizing the President to invite the
Republie of Mexico and the Republics of Central and South
America to participate in the Panama-California Expesition in
1915 at San Diego, Cal., reported the same without amendment,
accompanied by a report (No. 131), which said resolution and
report were referred to the House Calendar.

CHANGE OF REFERENCE.

Under clause 2 of Rule XXII, the Committee on Invalid Pen-
sions was discharged from the consideration of the bill (H. R.
12714) granting a pension to Gustav J. Tichy, and the same was
referred to the Committee on Pensions, .

PUBLIC BILLS, RESOLUTIONS, AND MEMORIALS.

Under clause 3 of Rule XXII, bills, resolutions, and memorials
were introduced and severally referred as follows:

By Mr. SHEPPARD : A bill (H. R. 13367) to amend the act
entitled “An act making appropriations for sundry civil expenses
of the Government for the fiscal year ending June 30, 1909, and
for other purposes,” approved May 27, 1908, by striking out
certain words from the clause authorizing a new building for
the Bureau of Engraving and Printing; to the Committee on
Publie Buildings and Grounds.

By Mr. RODDENBERY : A bill (H. R. 13368) to amend the
immigration laws of United States and to further restrict and
prohibit the admission of undesirable immigrants and aliens;
to the Committee on Immigration and Naturalization.

By Mr, GOODWIN of Arkansas: A bill (H. R. 13369) in-
creasing the cost of erecting a public building at Hope, Ark.;
to the Committee on Public Buildings and Grounds.

By Mr. KORBLY : Resolution (H. Res. 267) to investigate con-
cerning action of Chickamauga and Chattanooga National Park
Commission relative to changing and removal of various monu-
ments and markers on battle field of Missionary Ridge, Tenn.;
to the Committee on Rules.

By Mr. MAGUIRE of Nebraska: Joint resolution (H. J. Res,
146) for appointment of a member of the Board of Managers
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of the National Home for Disabled Volunteer Soldiers; to the
Committee on Military Affairs,

By Mr. SABATH : Concurrent resolution (H. Con. Res. 15) to
print 17,100 copies of proceedings of unveiling the statues of
Puolaski and Kosciuszko; to the Committee on Printing.

=

PRIVATE BILLS AND RESOLUTIONS.

Under clause 1 of Rule XXII, private bills and resolutions
were introduced and severally. referred as follows: S

By Mr. BURKE of Wisconsin: A bill (H. R. 13370) granting
an increase of pension to Harmon L. Palmer; to the Committee
on Invalid Pensions,

By Mr. CLARK of Missouri: A bill (H. R. 13371) granting
an increase of pension to James W. Hollenbeck; to the Com-
mittee on Invalid Pensions.

By Mr. CLINE: A bill (H, R. 13372) granting an inerease of
pension to J. H, Weaver; to the Committee on Invalid Pensions.

By Mr. DICKINSON: A bill (H. R. 13373) granting an in-
crease of pension to John C. Bridges; to the Commitiee on
Invalid Pensions.

DBy Mr. HAWLEY : A bill (H. R, 13374) granting an increase
of peusion to Ispae Cram; to the Committee on Invalid Pen-
sions.

By Mr. JACOWAY : A bill (H. R. 13375) for the relief of the
heirs of John Deering and John Edwards; to the Commitiee on
War Claims.

By Mr. LEE of Pennsylvania: A bill (H. R, 13376) to cor-
rect the military record of Thomas J. Rose; to the Committee
on Military Affairs,

By Mr. LEWIS: A bill (H. R. 13377) to refund to the corpo-
rate authorities of Frederick City, Md., the sum of $200,000, ex-
acted of them by the Confederate Army under Gen. Jubal Early,
July 9, 1864, under penalty of burning said city; to the Com-
mittee on War Claims.

By Mr. ANTHONY: A bill (H. R. 13378) granting an in-
crease of pension to Thomas J. Thompson ; to the Committee on
Invalid Pensions.

By Mr. MATTHEWS: A bill (H. R, 13379) granting an in-
crease of pension to Andrew MeCullough; to the Commitiee on
Invalid Pensions. ? ,

By Mr. O'SHAUNESSY : A bill (H. R. 13380) granting a pen-
sion to Sarah E. Hall; to the Committee on Invalid Pensions.

Also, a bill (H. R. 13381) granting an increase of pension to
Annie Potter Newell; to the Committee on Invalid Pensions.

Also, a bill (H. R. 13382) granting an increase of pension to
Mary Kennedy ; to the Committee on Invalid Pensions.

Also, a bill (H. R. 13383) granting an increase of pension to
Susan Douglas; to the Committee on Invalid Pensions.

Also, a bill (H. R. 13384) granting an increase of pension to
Nicholas E. Gardiner; to the Committee on Invalid Pensions.

Also, a bill (H. R, 13385) granting an increase of pension fo
Abbie 8. Lawrence; to the Committee on Invalid Pensions,

Also, a bill (H. R. 13386) granting an increase of pension to
Eliza W. Parkhnrst; fo the Committee on Invalid Pensions,

By Mr. STEPHENS of California : A bill (H. R. 13387) grant-
ing an increase of pension to Edwin M. Wardall; to the Com-
mittee on Invalid Pensions.

By Mr. WICKLIFFE: A bill (H. R. 13388) for the relief of
the estate of Le Roy C. Morris, deceased; to the Committee on
War Claims.

PETITIONS, ETC.

Under clause 1 of Rnle XXII, petitions and papers were laid
on the Clerk's desk and referred as follows:

By Mr. ANSBERRY: Resointion of District Grand Lodge
No. 2, Independent Order of B'nai B'rith, relative te the treat-
ment of Jewish citizens by the Russian Government; to the
Committee on Forelgn Affairs.

By Mr. BURKE of Wisconsin: Papers to accompany bill
granting an increase of pension to Harmon L. Palmer; to the
Committee on Invalid Pensions.

By Mr. CURLEY: Petition of H. M. Aitken and numerous
others, of Boston, Brookline, and Dorchester, Mass,, asking that
the duty on raw and refined sugars be reduced; to the Commit-
tee on Ways and Means.

Also, resolution of District Grand Lodge No. 2, Independent
Order of B'nai B'rith, relative to the treatment of Jewish citi-
zens by the Russinn Government; to the Committee on Foreign
Affairs.

By Mr. ESCH: Resolution of Distriet Grand Lodge No. 2,
Independent Order of B'nal B'rith, relative to the treatment

by the Russian Government of Jewish citizens; to the Commit-
tee on Foreign Affairs.

By Mr. FULLER: Petition of the American National Live
Stock Association and of the Cattle Raisers’ Association, of
Texas, in opposition to placing live stock and meats on the
free list; to the Committee on Ways and Means.

Also, petition of the-0ld Age Brotherhood for the enactment
of an old-age pension system; to the Committee on Pensions.

By Mr. MATTHEWS : Papers in support of bill to increase
pension of Andrew MecCullough; to the Committee on Invalid
Pensions.

By Mr. SULZER : Resolution of District Grand Lodge No. 2,
Independent Order of B'nai B'rith, relative to the treatment
of Jewish citizens by the Russian Government; to the Commit-
tee on Foreign Affairs.

SENATE.
Tuespay, August 8, 1911.
[Continuation of legislative day of Monday, August 7, 1911.]

The Senate met, at the expiration of the recess, at 11 o’clock
a. m., Toesday, August 8, 1911.

NEW MEXICO AND ARIZONA.

The Senate, as in Committee of the Whole, resumed the con-
sideration of the joint resolution (IL. J. Ites. 11) to admit the
Territories of New Mexico and Arizona as States into the Union
upon an equal footing with the original States.

The VICE PRESIDENT. The pendinz question is on the
first nmendment reported from the Committee on Territories.
The Senator from South Dakota [Mr. Crawrorp] has the floor.

Mr. CRAWFORD. My, President, this is a Republic. It is
not a pure democracy; it is a Republic. It is not a govern-
ment by the people direet, but it is a representative government.
One would think from some of the contentions made here that
we are seriously contemplating in this conntry a revolution
under which we are sbout to precipitate ourselves into a pure
democracy and eliminate the representative feature of our
Government entirely, or to so control it that representative gov-
ernment will have in itself no longer any force or any effect.

The recall of judges, as it is proposed in the constitution of
Arizona and presented by argument upon this floor, is a pro-
posil to put into the hands of a small minority the power to
involve an incumbent of a judieial office in a fizht for his posi-
tion as a judge, by merely filing a petition signed, not by a
majority of the voters, not by one-half of the voters, but by
one-fonrth of the voters—a petition which need not state spe-
cifically a single charge against that judge. He will be com-
pelled thereby to go to the people of his district and fight for
his retention in his judicial office in the very midst of the term
for which he has already been lawfully chosen.

I do not say that a provision of that kind takes away from a
State its republican form of government, but I do say that such
a provision is unrepublican and that it is a startling step
toward pure democracy:

The fithers who framed the Constitution are dismissed now-
adays by some people with a sneer. It is said that they framed
our Constitution In secret, and that iteelf put a color of sus-
picion upon the organie law; that when you look now at the men
who framed that charter, you find that they, in their true colors,
were reactionaries and standpatiers. No longer are Benja-
min Franklin and George Washington and Alexander Hamilton
men te whom we should leok for light and gnidance in the con-
struction of the Constitution; they are under suspicion of hav-
ing covertly, in secref, gone into some kind of conspiracy
against their race, and the fature, in the interest of property
and corporations and that sort of thing. This is the kind of
argument we hear at the beginning of the twentieth century
about the Constitution of our country.

The words of Mr. Hamilton when he was presenting the
claims of the Constitution to ratification are just as true to-day
as they were then. He said:

Give all power to the many and they will oppress the few,

Does anybody deny that now? What did he say about the
minority?

Give all power to the few and they will oppress the many.

Does anybody deny that now? No. Some would say, “We
do not want to give any power to the few, but we do want to
give all power to the many.” But one proposition is just as
dangerous as the other. Hamilton said:

Both, therefore, gught to have the power that each may defend itself
against the other,
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